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Abstract :
Legal means to protect contractors' legitimate expectations
in light of the coronavirus pandemic, Comparative Study

The spread of the coronavirus pandemic has raised many
legal problems over contract execution. One of the most
important problems is the question of the adequacy of the
legal rules in Egypt's civil law to cope with the legal effects
that accompanied the emergence of this pandemic.

The jurisprudence to answer this question was divided by
two opinions: The coronavirus pandemic is considered a force
majeure. In contrast, another aspect of the doctrine finds that it
IS nothing but an emergency circumstance. The study
attempted to demonstrate the extent to which these two
theories, in their current regulation, fell short of Egyptian
legislation in the face of the effects of the pandemic on the
implementation of contracts that were still in force at the time
of their emergence. This study was geared towards
comparative legislation to present the Egyptian legislature
with a new picture of the legal regulation of the theory of
force majeure and conditions in American and French
legislation, which, in our view, is more modern and capable of
coping with exceptional circumstances in general and the
coronavirus pandemic in particular in light of the comparative
analytical approach. To this end, the study is presented in two
chapters preceded by a preliminary examination entitled
"What is the principle of legitimate expectation of
contractors". In chapter |, we discussed the protection of
contractors' legitimate expectations between maintaining or
terminating the contract as a force majeure in Egyptian and
American legislation. We devoted chapter Il to examining the
extent to which contractors' legitimate expectations are



15 Cndblatiall de g pdial) cilad gilf dlaa

protected between the intervention of the judge or the
renegotiation of the coronavirus pandemic as an emergency
circumstance in Egyptian and French legislation.

Keywords:
Legitimate expectation — force majeure agreement clause -
emergency circumstances — coronavirus pandemic —

precautionary measures
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Art, 1218 du Code civil « il y a force majeure en matiére contractuelle lorsqu'un événement @
échappant au contréle du débiteur, qui ne pouvait étre raisonnablement prévu lors de la conclusion du
contrat et dont les effets ne peuvent étre évités par des mesures appropriées, empéche ['exécution de
‘ .son obligation par le débiteur”
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Déclaration de M. Bruno Le Maire, ministre de 'économie et des finances, sur limpact économique de
['épidémie de COVID-19 et les mesures de soutien en faveur des entreprises, a Paris le 28 février 2020,
disponible en ligne a l'adresse; https://www.vie-publique.fr/discours/273763-
bruno-le-maire-28022020-coronavirus,17-2-2021,10,43AM.
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Jiang Chen et Sophie Morreel Weber, Le coronavirus et la force majeure : comparaison entre la Chine et
la France, Dalloz actualité, 24 mars 2020
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(4) Henri LALOU, La civile responsabilité.édi 2. Principes. élémentaires et pratiques applications , édi 2
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CA Paris, 17 mars 2016, n° 15/04263. Lire en ligne :
https:/fwww.doctrine.fr/d/CA/Paris/2016/RDA50BIF0892CE28ATEFS, 8-7-2022,10:53 PM.. Et
CA Paris, 24 mars 2016, 15/19176, Lire en ligne :
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p. 362, note J. Dubarry et C. Dubois.

g b 5ty o Al ) 5 0JSa) e U "0l Ay pndll gl s ol Gl it 5 (4
alenl 5 G o Lo Wl ] g ) (30 dagd iy gl e Ji 30 5 0] ] g0 (g
ol A 48 ) g gl L ity gl Al i i il 3 5 415 085 8 Ll i) ol iy
e ¢ 2012 /4110 i « 69 4 667 8 (el ¢ e i " gl ol 3 il cndl Ky 5 e 55 S
589y ¢ 63


https://www.lexbase.fr/index/source/21996463-cass-civ-3-10-12-2014-n-12-26-361-fp-pb-rejet

37 Cndblatiall de g pdial) cilad gilf dlaa

LagSall ladam el ll clehal) o sl ag Jlsadl 138 e LN
lig dlgall Jah g Lla) Blai yeanty Al Aild) dg¥) Lian dgalgal
Mg s gy Aaila dgalsal Wla ladlas) & ) dguaad) e el

Bagine il Aug¥ly (bl pan A8 Cusba Al ClebaYl
Wl Lyl alal Lol cillalia¥ly clelal) 3Gy o) lgadgug
Aafls dgaled alled) (laly maeny pae 8 Wl cdasl Al clehay)
s Lgialpay Wghady Aladll lgamls Cua (e daBgia OS5 ol g )6< g b
Shey) iy Crapl Al gl mu N e — (aall slad) G
Cw sl (.\.1 u\ Qzag u‘ﬁ\ US!} . LQJ‘A.}\ cﬁ}.u u\ — c«LI}j\ JL:;L\ o
el ) (e Woany adghy dleie JS8 ¢ dailal) sdgs b)) (e Golil) Elaal
Al ool s Ll Jabiag 4l paY)

s Al A dalgie (S5 Gl Lig oS (ugyd dadlay dilal) il 1l
u\ ‘;1:_1 \J.Qj Q).\-LAJ‘ LQJLI\ 4.4‘31.0.4 UQLJ\ UA& (5@’_\.6.4.1 SIS ‘5@3 3 c.LIJj\
aaak o Jing Wysgls Aol die G AaSlal) sl BT dagliag ady Al
L)) pal) @lelpy) e i é.\la.u Lo 12ag . saaall calalallly ulill aoes
u.m.d\ cJLu P MJS;J\ PR ‘?_\S\ M\ LQJJH\ u.uﬁj Z\QA}SAJ\
Dalgall Jad cpe eV Wyl golis ol Lgaia
Mhﬁu‘g\ ui\ UJJJS w\g\géz\;ﬂe QSJJS Q‘ . all:d\.h,.ﬁ\
gbal) Al N (paall 384 & ddllaal)

Boall Aplal ey (A sa AN ddw 8 dalhall Al dayd ()
o Cus Pl Cagyll Ak e Gulall b Lgly dagad 5l
Al e Gla calidn 5alall 552l i 4l il Cpaall denl dallaal) Alanuy)

e At Al 3 - Y il 2l a3 e ol gy € g s 202l g e igana e gl (O
Al Uiy € g g 0501 Jgmn it 0200 2020 e 20l sl sl ey oS Al ol Al ¢ g ll 5 gl
/AL ERETS

Alac A o Jall gl 5 a5 ll iy i Al ) glll Al 3 ) ) ¢ ] L)) ihaadl) )
2950202020 585 ¢ 4 220 ¢ Al 40 gldl Cla ll

ol 3 gy oy ) ANl 3 el f Aol i ol ) ) e " gl il e i 1 5 3)
4 080 ay (el " e s " Ak daday o Gl Y 15 s 5 g e f 5 a5 gyl il Al
1104 02627 ¢ 33 8 e 1982 1202 7 ¢ 348



((Qoeilly ualeall) 2aadl (Bala alLai@Yg O gilaY) dlas 38

g hall e daliill 245 8 daold Bleds 0a3gs el i () BlaY)
lgysS daila (o caals dole Laalaa] cdagaye Alainy) sdag . 45Ul
Blally aall jaall Cily i Cu Al Al sl 5 Sl a8 gl
i Lgilialy dalaidy) slall e el il clehaly jeully Jamll aiag
el e (8 o0

o el Ug s agd dnils A1 e Jslall ) Usen L Jaag
Al agaal aaen ) Leie 255U Allaial) el Jgb ¢ Lakall LN i
- e ) Ao Lazd Lol )

e ) e dall sl (3 e Cgine Jlgadl 18 ce sy ()
Lig)sS ugpd dailay b 8 aaell IS 13l ASall dgaall ZDEN Citlghal)
(0 6 el e llyg VA dallae Al o35 cpaall e Jlaiuly

dails oAy laml Balw 1EG Glhe gl o8 ) ageell o A dasllal)
Lig )sS (g

Z\:GBJJ\ J\jﬂ\ &9 Jf‘)}'.'u LBLC\B ‘._F"J\ J}i:d\ U adlall sl él ‘;Alg
pdgr Ayl dgialli leleSy Cldine (g Auhll Glojfieally dgaYl
3 Gl e oSl ey Ji LlgysS dadls il Blae 5 o) cle Uil
alal il oligl agaall oda Callal e paty Uag 5n€ didle aulSe s
LAkl

dnila oAEs sel U8 Laat ol leahy) & ) agiall (AEY AasUal)
Lig )sS (g

5al8 58 lgil Lo asiell (ha goill 13gd dacilly AnSlal) CanSs 8 s Y
LY Cpad) 3w 8 dillae Al Leie L

@ﬂlmb\y&d\el‘)_d\ujc mlh})}Svuj)ﬁwlA)ﬁliulp.nulcu}m)\A/J&Aﬂ)@lb&&dhﬁ\uhﬁm‘.\]wﬁ(l)
lM:.]LA}t26L)a&L'ﬁl.ucé)uL?‘d)ﬂljéﬁlwﬁm\éu)&whlﬁ-ﬁwﬂy



39 Cndblatiall de g pdial) cilad gilf dlaa

Ligyo€ (pag b Anila (8 ey Cidn o) Caapl ) ghal) (AAIEN ARl
LigysS (g Andla Hoels Hoels de Cnan 5l Caapd B ) agiall 02gd
OS5 o dliia) Sleba) e leaind Lo dndlal) of e o cpaall Kas
1 g Lagaall oda (e AL Gl 20 adde (et & ey 4l daBgie
led il ) il sl Legia oY) im0 oy 23l
clS duial) 53l o3 (1) Sl med dull Magil) pe Gge Gile dadlal)
agiall Gams ollin €y LigysS (g Aaila selal oY) el b
SlebaYl il Al ) agie Gmnsy slal) dsal a)gl 358aS i)l
in L (il agiall sl laal Juady cdasSall lgias ) A Y|
el b ApalaiB) slaall aga3 g A3f5aY) Clehal) e dlgall cuiid

Dl 8 Lgigh aghall 03g] cualad ¢lanyn

Gl D patall jlae¥) Lo 26l sgally S Gl sl

GO g A oda b L UigsS Gugsmis alAY) 2T 4 Jagiall (ppaal)

daiiy 3diall aegall b Ll iy dald dladiul ) eyl alal
il 3 e gy Sl

Geind o3 390 4ud 9919 4y ol 2001 e 27 113 30 a4 ) il s o 5 1)
08 Coaall 2020 45 1295 2020 &iud 1246 o8 )l By 352020 35227 g 533 5 2020 e 17
rhd 1 yo &y pad) ] A g g ) sl oSl 100 gy ol e
 ala 7:4 el < 2021 /6/6 22315 )45 515 hitps:/iwww.cc.gov.eqfadvanced search?section=civil
Gl GanY) aiitg ¢ il bty Q¥ sl i o) L sli g (g Y 1l ) e s 5 @)
il 138 g gl el G gl s (o 2 ey A o i (& ) L o

Ludovic Landivaux, Contrats et coronavirus : un cas de force majeure ? Ca dépend, le 20 mars

46 PM.:2020, disponible en ligne a ladresse, https./www.dalloz-actualite.finode, 22-2-2021,1

K ol
LSl
V.. Kendérian, Le drot civil des contrats et le bail commercial en temps de crise sanitaire : l'exemple de la Covid-19,
RTD com. 2020. 265.
019 20 e S Sk ¢ gl 00 A Ay ) 3 i) W5l v e e 0 Y (3)
lidads (8K fud JJA]\ o5 uj (J)'Im i e\&;\ﬂ ‘ @U\ sl ne\)'ﬂm A G ¢ adlyane b 2 g £ upa ey @
300 5 200


https://www.cc.gov.eg/advanced_search?section=civil
https://www.dalloz-actualite.fr/node/ludovic-landivaux
https://www.dalloz-actualite.fr/node,
http://0-search.mandumah.com.mylibrary.qu.edu.qa/Databasebrowse/Tree?searchfor=&db=&cat=&o=1898&page=1&from=

((Qoeilly ualeall) 2aadl (Bala alLai@Yg O gilaY) daa 40

(AU allaal)

BAE 3 58S Uig )98 (yug b dadla il
Agdial) cilal Y)Y A o

Adh ¢ 508 558 L Gy il o Lipie) 13 iy Jgil ) Luga) 2
il AaSan sliail Ghgy Gl Aaiity . aelilY Cpaddl b lgme Jisies
A dlia (s Yy kel Algieaall (e oy cpaall all ol (D) dpan
B3 e Biak Cigw alll o A By s s @) pmiall Jas
G5 e U8 dailly U ) gy (A8 (o daalill B 85l Loy i il
o Al Ayl ssag Y oleb) iy ¢ ade mgaall ghll Slaa
o el sliely el =Ll i ol (5 Cigud el (il i
O g

Bl BaS Lig)sS (agod dndls AY Lol 28, (e 2xall 1
Aige ol Aadly 28a)) At i) cul 13 L g

2 (A Al dladia) Uy oS (eg b dails 88 le oy Js 8

) i plalh o el iy g_'q_,,;é Ageal) e 255U a"_ﬂ;b'ﬂ‘zf\
B ga Ug oS Gug b dadla a8 e 233l Allaauy) calS 1) L
Jall ey AaiaY) Jo s dbal)l Min Cilgy aaldll oSane Als) oda
iy 3 gy ey Aadla of Gus gl paed Bl 4 (Se
als Guilalgall daia e Laleall du5)aY) cilelal) s Slas) ) dasSall

s it Gl ol 5088 i 9030 e 65 0 e 1B ) 0 s S0 il s a2 0
i 580y a4 s 3 )L ) 0 Wy il 4 ) 0 gy ol Al ) Al
_ (A3 a7 2T B e 1076 11129 o A1 Ad 23 A bl g g " () el s

L gy aad i o Aol o3 ol b )l (e "l o) i) Auine a2 Jll) s o Y ety 2
Lo gl e g o pinl cand il sl ) 30 38 Al Gy a8 0 159 ball s 4 o185 (g
Gl 3V cpad Alall o3 i) e Janyg il 8 Lgle WS 0 A ) (o) 820 (e gl o
AT AT i« G 43 4l 256 oy (el ¢ oe i " il o el il 3 fnill Jnd ey S 25l
2Mua 1z 028 G

(4)-J, Heinich, Le droit face a limprévisibilité du fait, op.cit, P.611.



41 Cndblatiall de g pdial) cilad gilf dlaa

3g0il) wdy 5 Gy dary gl Baad il Laily Addlyy Abish sl 22 (S
diall iy O (99 -pbdsie M (e (plaia) (S dn)iaY) clelaYls
LaSaa Cumi 1o g L palaiall de g pial) iladgill giat] JuadY) Jal) sa
woon b Glog — Nl g radn S Bal sl T Ol dyead) Gl
ol Allae Allaied Slatioes Sl 25 Jead ) & — Sl s3a cliad
Al cpe Uge Laile (Jic 5yalal) eall cslS 1Y) 4l olage lae cpaall (o oia]
1) s Ealall Lgd B ) g5l 8 Gl i iy e i Ll (s U
gl 8 asgd SR ale alal) 13 J) L

Clehay) @il e diell il FlaalVl Kol il Gl oKy
e Caall (S5 aae U yoS (g pb dails i dgalsal 5354 daial)
)R pSall 13 ) Al e ega bt o pealy SLalS Tauin adil s
(st S 3/ 1229 saldll

39S aaiaaall Uigyo€ (pug b dndls ans ol sl (Ka a3 Le o ol
Sl dls) (N 5 el Akl degydall ladgil) aaa ) a5 Cisw 300
bjﬂ‘&—tmcwwuwwi‘ O G elly B aa cuddly s o LK
alalill 25 pe e Alsian () o o) clie) ) doatlls (5252 30

JA VR g g 336 g 1 7 42 8 e 1991 /1130 e 353 4 865 ) ool ¢ i i (1)
iy 2020 s 526 ) w5l b 525 2020 1295 ) o 339 e
bl iy 520 2020 £ 1246 o o1 35) e sy )L G 305 s 2020 J3T o 550 5"l o
Ja¥ly aelsdl o by g Akl (bl (5ol g ) lalltly Al 81 aY) alsall5 Gl s 2l
GaaS g S g b € A e B g all ol gl 3 " gl g il gl Lo 0 gt
gy Al s Lo g o ) S o 5 050 )0 g ) ) )l e

g 3o oad



((Qoeilly ualeall) 2aadl (Bala alLai@Yg O gilaY) daa 42

(AL Eaaall
s BN DA e pdlatiall de g diall cilad gil) dglaa
@S glEl B del) e

Al (gnlaiy) gl Ald ey (SoeY) Gl a8 (graal) gdall WIS
Bl sl gl dayd (3 Jaas gaBlanll Gl i Allaid dgalgal daiis
copilaiall de gyl ilaBgill 5 Sgslall GlaY) (3t ) g (s Y
Sal) e &3l alalll S cpall G il Gliela) Alig dliar dey sgd
Al Glen e diall 25 (yagiey 8 Lee Sl kg JlsaY) aen
Auyas (ganay 4Dkl (Y ¢ oy Aiagan dball Baday 4 LS dalgia e
Vs o palal) Soall i ~ladiV) e 2l Bl Mo Lleall dielua i30S
U] (Sang alell alaidl) e el Bl 5l Lpk Y ¢ Gl 8 ae
(1) 38ad) (8 Gasa lgaalas e

Force ) sl sall xlaias (ghulaiY) dalal ASSY) (glE ol s
AN din Allai) Gl (e oyicly ¢ il O e (Majeure
(Force sl sl Jayi Cije (s3lad diy ulad (<8 Lasly (sailadl
soll asgie (pm lgalin olia ol Jgall (Sar s (a5 .Majeure close )
(Doctrine of frustration) —(sasleill Al5lY) s Alaic) fae 5 500Gl
(2) lady) dalall S (gl alas ) alial aa s 3

OV e ST B ey (N Balall sl hayd o (s Jalyl aag
ot Lgae ey Cigyh b diell haind e Bliall gileill 3530l

5 g bl 0 — 0 Lo o) g S ol 2l b ol gl ) Jla g e s il I a0

s gald 220 2(2020) 4 2 9 e ¢ i daals (518l A gl Al ¢ 4015 o) e Sl g 4 Jad oyl

M‘ gl sdie g 396 ¢ (19-28 S antuadll gy S a5 o5

5:51 4eldl <2021 /11/10 5,k ,Aly https://journals.qu.edu.qa/index.php/IRL/article/view/1900

\alua

@ Nicholas R. Weiskop; FRUSTRATION OF CONTRACTUAL PURPOSE--DOCTRINE OR MYTH? St. John’s Law Review
Association. 239.available, https: //2u.pw/EaKMe,11-12-2021, 3:28PM.



https://journals.qu.edu.qa/index.php/IRL/article/view/1900
https://2u.pw/EaKMc,11-12-2021

43 Cndblatiall de g pdial) cilad gilf dlaa

by WAL Meall &Ll adde iy M) (oadlanll GJENV) A Allatial faseg
cole 4 fiall Lol oliaiily sl Allainy o gilal

oad ladie Gaasg Bl rfie cglaall Gamy Bl seall seall ah g
Dhlae Jeay (e Skl 578 DI € (K dial) ) g 5 Al gyl
Sadal) B Cligall 138 e pe Jalal) (b yhall (Say (oS Sl 020

Ol Blehye (Balall seall dayd dbsacaly dhall Adlua de Gl A ey
Glal) Jilug auny tleagaliy catall Calylal clafiilly (3sia aiaa :Lagly]
boall dagpd cuad Muag L3l dllgnl a8 Asslall Alaadl gans
S Gaall g5 Laie Gosy 13l tdie V5Ll e degans o 5a Gl
Sl oda lalie Jeshy (e ¢ failnw de el Lowendl i)
Sl ol e @bl Al sl s3a dgalsal kel Cabll Jalat Cay
Liglal) Ll o L g Lagy) oda Jid Ysla lgedd 25 ClLY) IS 13
e cdial) g Lagyl oda aa el (3 8a L oall Loyl aads iy Laxie
DB oo L sl Blasy diad i€ Jon gl Laay 38 Gy (e a2l 4
S5l seall bayd e A yiall 4ai4ilal)

On Gl ) (casgie O Ol el Ol (G aa JeY) s
aseid) 4 Cus . Al QAT dga e " Glallly Adgiadly dga
Daxie Legal Certainty il Gl asgie (s <"5yalall soall' (gadlal)
idginall asehe B ey Law (il dand Sl laue
) Tae e @ude 4l e Reasonableness and Equity —alails
(2) e Dl

2020 58525 & ol e sanladl Gkt e po cny A gl Bacld s el " G gl (il Ll Tud 2ga 1 Joall A i il 1
sealy AoVl o an gl el lesa dal e i o) il Al yanl " AP il ALl s ) e L
-CJCE, 2 juillet 1957, Algera, C-7/56 et C-3/57 & C-7/57, ECLI : EU : C: 1957 : 7, Rec. p. 115.
- CJCE, 6 avril 1962, Bosch GmbH, 13-61, Rec. p. 89, ECLI: ECLI: EU: C: 1962 : 11, pt®.
- CJUE, Gde ch., 25juin 2020, A e.a., C-24/19, ECLI : EU : C : 2020 : 503, pt 84
@ Dietrich Maskow, Hardship and Force Majeure , 40 Am. ], Comp. L. 657 (1992). Available at:http:/translex. uni-

koeln.de/126400/_/maskow-dietrich-hardship-and-force-majeure-40-amjcompl-1992-at-657-et-seq/, The laste visited at 12-2-
2022.6;58 PM.



http://translex.uni-koeln.de/126400/_/maskow-dietrich-hardship-and-force-majeure-40-amjcompl-1992-at-657-et-seq/
http://translex.uni-koeln.de/126400/_/maskow-dietrich-hardship-and-force-majeure-40-amjcompl-1992-at-657-et-seq/

((Ograilly (ualdl) 23l Gala SLaB¥g O gilal) ddya 44

sl DA e sl 8 S ks 5l 863l) aseie 2¢8 Sy
B e el elie] Gl e @l e led) Dl oS Gus Al
Act Of sy il el (gyg8 Cian oy Ladie elY) Allaiad a4l
38 e Gl ey e ¢ daal) 2 oL ) e ana 2 (D'God
ki Cigen Cigadly AaiaY) dnlai e sl Dla s celld gay aalill
Caghy dalill 280 e Gaaall ey (Sl asls el 0l sdal) LS aae
La ey - Saa gt Al elal ol cCagplall jaas o adl iy of 4dle
pe’ sa bl las (o3 Lyt OISy Ball daall L aae dyla capgl
O 13 il a3 el day Jaglill 138 Cangars Aylanl (sgaall
e Cud 4 e Lien Jile AlN) 2 OISy g lall i Casns Sl
A(2) Ustra sty d2aye A<y V)

ey Lis 8 5alal) 5al) asehe IS 1Y) Lo g At oyl (31 Jlgad) )
Lyd e ey o T pad il Alaiad 4k gy il ) 4Ll
G GV e o) dplaall (geaall s ) L) salEl sl
Vs 8 Bl sl ag il Augldl BV e Jsladl) g Lay .4k
popmbaa) (pda ) Ganall 138 ani 238 Lo e slug Sl (ggaall aae

Jo¥) llaall

i g it ) eV g g &l 05 paad Uggna sl e AN il ol aaniiy pllaaa g (0
# il LGN o T g el A e ol 5 g LA ) e 5 il il AL e ol (Frustration)
o Al Al L Y1 Jan 1) i e Ciom g Cam il oY S ¢ g byl o il ol s S e ™
el M e el g i S
James Carter , Charles Allin , Rachel Howell ,COVID-19, force majeure and frustration: An in-
depth analysis, 9 June 2020, available at,
https://www.dlapiper.com/en/gatar/insights/publications/2020/06/covid-19-force-majeure-and-
frustration/, Last visited, 3-6-2021, 6:41 PM.
@ See Mineral Park Land Co. v. Howard, 156 P. 458 (Cal. 1916). Available at;
htps:/fwww lexisnexis.com/community/casebrief]p/casebrief-mineral-park-land-co-v-howard, The laste visited at 12-2-2022.7,07
PM.



https://www.dlapiper.com/en/qatar/people/c/carter-james/
https://www.dlapiper.com/en/qatar/people/a/allin-charles/
mailto:rachel.howell@dlapiper.com
https://www.dlapiper.com/en/qatar/insights/publications/2020/06/covid-19-force-majeure-and-frustration/
https://www.dlapiper.com/en/qatar/insights/publications/2020/06/covid-19-force-majeure-and-frustration/
https://www.lexisnexis.com/community/casebrief/p/casebrief-mineral-park-land-co-v-howard

45 Cptlatiall ds g pudial) cilad gil) dglas

Mﬁd\@@e&@)&&MJSﬁm\ 5 g&l) Ja i
SaaY) il B el

O Dl (el Aaliill 365 (e Gl slie) o Cnaall e B
<lgdg ¢ physical impossibilitydald) Alaiay) ¢ oy aalee D
dlaall (geasll axey frustration of purpose saadl 2is e (gl
Ll Aldl Aana) Cipes (Sar Eus .commercial impracticability
o) Joatiss AN) 20 Jans Las 2kal) o oDl ) 2 Al el
aey ol Sl 8 2amall (mpall (Sl codin (Saa Skadl IS 135, (1) e sua50
paad Locly Wl L oial) 26 e pall s e Cuaall 05S Ligh Tasage
Oo parll GaS Jlp Yy USen i Y SN elal gl ¢ dulanll (gpanl
— Lol maal 4Wli cpaal) 2w (8 celld pag ¢ S Uias el
2 (e asgie IS O Gaw lae iy Jsiee e — gl e
S yeay 288 A yn dgalitia Ll Y ¢ b (alall sline 4l ZDEN s lial
i Al (2) contractual frustration 48l Alaiul) sa aaly Jee
Cilagail) e sl absolute liability dallad ddguddl (ye slic) Cloud (ye
oo Joaad) @l aay 5 ¢Sly (3) Shed) bkl Loy 2gan ) ddagyaall e

W See | George Wallach, The Excuse Defense in the Law of Contracts: Judicial Frustration of the U.C.C. Attempt to Liberalize
, 204 (1979).  Available  at
htps://scholarship law.nd.edu/cgi/viewcontent.cgi?article=25388context=ndlr , The laste visited at 13-7-2022.5:25 PM.

the Law of Commercial Impracticability , 55 Notre Dame Law. 203

12 Sheldon W. Halper, Application of the Doctrine of Commercial Impracticability: Searching For “the Wisdom of Solomon ,” 135 U. Pa.
L. Rev. 1123, 1162 n.27 (1987), Available at: https://scholarship.law.upenn.edu/penn_law_review/vol135/iss5/L/, The laste visited at 12-2-
2022.8,03 PM.

O In the old English case of Paradine v. Jane, 82 Eng Rep. 897 (1647), Available at: htp://translex.uni-
koeln.de/381700/_/paradine-v-jane%c2%a0%3b1647%5d-ewhe-kb-j5-82-er-897/, The laste visited at 12-2-2022.8;10 PM.

il g B I syt 34 5 oy sl b T g o (52 1 00 g0 4t s e o s il ks o115 o 1S e
ol Ul L 6 oGyl oy 1] o o) o ¢l ) 0ol

it was decided that:. . . when the party by his own contract creates a duty or charge upon himself, he is bound to make it good, if
he may, notwithstanding any accident by inevitable necessity, because he might have provided against it by his contract. And
therefore if the lessee covenant to repair a house, though it be burnt by lightning, or thrown down by enemies, yet he ought to

repairit.1d. at 897,


https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=2538&context=ndlr
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102729843&pubNum=1268&originatingDoc=I971555915ae511dbbe1cf2d29fe2afe6&refType=LR&fi=co_pp_sp_1268_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_1162
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102729843&pubNum=1268&originatingDoc=I971555915ae511dbbe1cf2d29fe2afe6&refType=LR&fi=co_pp_sp_1268_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_1162
http://translex.uni-koeln.de/381700/_/paradine-v-jane%c2%a0%5b1647%5d-ewhc-kb-j5-82-er-897/
http://translex.uni-koeln.de/381700/_/paradine-v-jane%c2%a0%5b1647%5d-ewhc-kb-j5-82-er-897/

((Qoeilly ualeall) 2aadl (Bala alLai@Yg O gilaY) daa 46

lailiy adln ) 5l aasall ajell s Apd & oladY) Ia
The Surrey Gardens Liusall deld) Jlaiinl Taylor sl olé
b Lgalasind (ma daojl saal Caldwell wud) o« and Music Hall
e O @l Gapdl di (S V@S]) Lgall COEI! gy Al
el ofl e ciped Bila s b ¢ deldl) sda a4 addia of k)
Gigan o Jlad) die bl e @Y 0K al 4l ge pell ey JalSIL
G agle eadl o sl (gee0 oad) ad) Al juexiy 3uall
Aok Apadl oda 8 AeSad) e a1 L (1)olagY) e ban 4Dl
sl Dla Cas Salins 2iall 2 maal 13 4l lgiliad b Allasay)
Aodial) Lol i (e oglie] (e 4ild cguad) Culs e Uad 25ag 090
(2)

—hmsall Aol Al dey — Lpaad) Blatl comval & V) A8l B
ki ) dals dlls calS 5 e Juis ST Cunal) sl cils )
"t eVl g Slaties Ulad AN el e muay ) Allall gl A
2o G Db ol Sa O Y o) ol el me i S s
L labie a8l Jea ) @l Agisan 8 cpaall Jao Y jhalieg cadsie
A(3) 3kl ahyl iy Ladgia IS Lee

e ¥ "l (gaal) axe’ Ak (1916 Hle 8 cajgls Ny
dnga 1aie dacadll Crienay (4) S Y @Dl e AHE 2 3lsp daad

® Taylor v, Caldwell, 3B. & S. 826,32 L]. Q.B. 164 (1863). Available at; hetps://www Jawteacher.net/cases/taylor-v-
caldwell. php, The laste visited at 12-2-2022.816 PM.
(2) Reigate v Union Manufacturing Co (Ramsbottom) Ltd 1918 1 K.B. 592 (15 January 1918)

, Available at:https://uk.practicallaw.thomsonreuters.com/D-015-9142?transitionType=Default&contextData=(sc.Default) , The

[aste visited at 12-2-2022.10;51 PM.
B See Krell v. Henry, 2 K.B, 740 (1903); Lloyd v. Murphy, 25 Cal. 2d 48, 153 P.2d 47 (1944), Availale

at:hetps: /[www.lexisnexis.com/community/casebrief/p/casebrief-lloyd-v-murphy , The laste visited at 12-2-2022.10;53 PM

“ Mineral Park Land Co. v. Howard, op. cit.; 156 P. 458 (Cal. 1916)P. 458.



https://www.lawteacher.net/cases/taylor-v-caldwell.php
https://www.lawteacher.net/cases/taylor-v-caldwell.php
https://uk.practicallaw.thomsonreuters.com/D-015-9142?transitionType=Default&contextData=(sc.Default)
https://www.lexisnexis.com/community/casebrief/p/casebrief-lloyd-v-murphy
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Defendants agreed to take from the land all the gravel and earth necessary in the construction of the fill and cement work on
the proposed bridge, approximately 114,000 cubic yards. The defendants stopped after taking little more than 50,000 cubic
yards, the rest of the earth and gravel was underwater and could be removed only at an expense of ten or twelve times as
much as the usual cost per yard. The court ruled that:
Although there was gravel on the land, it was so situated that the defendants could not take it by ordinary means, nor except
at a prohibitive cost. . . . Where the difference in cost is so great as here, . . ., of making performance impracticable, the
situation is not different from that of a total absence of earth and gravel. Id. at 439-60.
@ The word “impracticability” was later also used in the Restatement (First) of the Law on Contracts §454 (1932) which stated

that: “In the Restatement of this Subject impossibility means not only strict impossibility but impracticability because of extreme

and unreasonable difficulty, expense, injury or loss involved.”
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M'U.C.C. § 2-615 cmt. 1. Available at: https: fwww.law.comell.edufucc/2/2-615, The laste visited at 12-2-2022.11;40.

@ Requirements (a) and (b) are undisputed, but requirements (c) and (d) are not always applied by courts. See, Stephen G.
York, Re: The Impracticability Doctrine of the UCC , 29 Dug. L. Rev. 221, 223 n.13 (1991); Available
at:https: /dsc.dug.edufogi/viewcontent.cgi?article=2761&context=dlr, the laste visited at 12-2-2022.11; 42.

See,Harold A. Lewis, Allocating Risk in Take-or-Pay Contracts: Are Force Majeure and Commercial Impracticability the
Same Defense? , 42 Sw. L.J. 1047, 1054 (1989); Available
athttps:scholar.smu.edu/cgi /viewcontent.cgi?article=2746&context=smulr&htipsredir=1 &referer, The laste visited at 12-2-2022.11; 43
b e e Al el gl @
ol Sl sl gy (i e D ety 8 Lo sl
1 (¢) 3 () oAl = G f U g s gl iy a1 8 0 5y ¥ 1572l congd ol sl oy 0 s )
Pt o g el (o sl 5 6 ) ) s e IS gl il s s (e g 4l il e 1 S
Y ia e i gl f i sl 58 (60 & ey JinY
“  Restatement (Second) of the Llaw on Contracts § 261 at 311 (1979).  Available
at:https:/lawpublications.barry.edu/cgi/viewcontent.cgi?article=1145&context=facultyscholarship, The laste visited at 12-2-2022.11; 48 PM.



https://www.law.cornell.edu/ucc/2/2-615
https://dsc.duq.edu/cgi/viewcontent.cgi?article=2761&context=dlr
https://scholar.smu.edu/cgi/viewcontent.cgi?article=2746&context=smulr&httpsredir=1&referer
https://lawpublications.barry.edu/cgi/viewcontent.cgi?article=1145&context=facultyscholarship
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W See , Sabine Corp. v. ONG Westem, Inc., 725 F. Supp. 1157, 1174 (W.D. Okla. 1989). Available
athttps: /law.justia.com/cases,federal district-courts FSupp/725/1 157/ 1407158/, The laste visited at 12-2-2022.11; 49PM.

@ Waldinger Corp. v. CRS Group Eng'r, Inc., 775 F.2d 781, 786 (7th Cir. 1985). See also Eastern Air Lines, Inc. v. McDonnell
Douglas Corp., 532 F.2d 957, 991-92 (5th Cir. 1976). Available athitps: //case-law.vlex.com/vid 775-f-2d-781-596120670 ,
The laste visited at 12-2-2022.11; 56 PM.

BIU.C.C. § 2-615 cmt. 1 (“because of unforeseen supervening circumstances”); cmt. 4 (“due to some unforeseen contingency .
.. unforeseen shutdown of major sources of supply”).

 Sheldon W. Halpern, Application of the Doctrine of Commercial Impracticability: Searching For “the Wisdom of Solomon” , 0p. cit.; at
1146-47


https://law.justia.com/cases/federal/district-courts/FSupp/725/1157/1407158/
https://case-law.vlex.com/vid/775-f-2d-781-596120670
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0102729843&pubNum=1268&originatingDoc=I971555915ae511dbbe1cf2d29fe2afe6&refType=LR&fi=co_pp_sp_1268_1162&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1268_1162
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M Eastern Air Lines, 532 F.2d at 992, Available at: https://www.casebriefs.com/blog/law/contracts/contracts-keyed-to-
calamari/impossibility-or-impracticability-and-frustration/eastern-airlines-inc-v-mcdonnell-douglass-carp/, The laste visited at
12-2-2022.12; 00 PM.
1% peal il S 85 ("l = 2d") McDonnell Douglas 8 & cye b &la ol il IS (" e 0dl") Inc <Eastern Airlines &y cw )
¥ Ol o e il S8 (s 005 8) dsha (Ko Y il e ) eyl ) a0 2 3 k0 e A ) e e0d) i
08 A o ol IS e a1 35 byl e Ve ) 0 V" o "yl i1 1 50 6 iy ) e ¢ el
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" Florida Power & Light Co. v. Westinghouse Elec. Corp., 826 F.2d 239, 264 (4th Cir. 1987) Westinghouse Il
O 18 8 LY OIS ) ) v Ly st f el 4 cpd) 30 () sl ¢ 20 e d a<E Gl sl 1 ad ola
"o i o il oY) &
®) i International Paper Co. v. Rockfeller, 161 App. Div. 180, 146 N.Y.S. 371, 374 (3d Dept. 1914) i 4 e jai s
iy ¢ digpnd sl e e s g (811 Al @iwu,ﬂu@@\ g Kl o ol ead () Jsi of g ¥ Al
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U.C.C. § 2-614(1).
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https://www.casebriefs.com/blog/law/contracts/contracts-keyed-to-calamari/impossibility-or-impracticability-and-frustration/eastern-airlines-inc-v-mcdonnell-douglass-corp/
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() See, :Societe Franco Tunisienne D’armement v. Sidermar S.P.A. 1961 2 Q.B. 278 (1960); Tsakiroglou & Co. Ltd. v.
Noblee & Thorl G.M.B.H. 1961 2 Al E.R. 179, 180 (H.L.

O Restatement (Second) of the Law on Contracts §261, cmt. f. Compare also George G. Triantis, Contractual Allocations of
Unknown Risks: A Critique of the Doctrine of Commercial Impracticability , op. cit.;, 42 Toronto L.J. 450, 454 (1992)

sl 48 e Y o 8l ) g S o1 s of 0 13 0 3 5 iy (¥ 1l e e
() g ghon (S ol ) 33 (e Jlsl(citing Holmes, The Path of the Law , 10 Harv. L. Rev. 457, 462 (1897)
reprinted in O. Holmes, Collected Legal Papers (1920) 175).

3 (b o 0 0 s Ll g s o P
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s 05 8 1 gat) Aluminum Co. of America v. Essex Group, Inc., 499 F. Supp. 53, 72 (W.D. Pa. 1980): L
(R Y Bl f e o S e g Dl ign s (S
(it ) Gl Loies tiale cA) Calamari & Peillo , supra note 8, at 554 n.17; Wallach, supra note 8, at 217 : i ()
e i s OS g (Bl Bl ol o L il iy .oy 8 il o
Al bl i Bl e ey e el a3 o) f Gl g of o 6152 pd and) (gl gl 4 sl i )
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) Florida Power & Light Co. v. Westinghouse Elec. Corp., 517 F. Supp. 440, 453 (E.D. Va. 1981), Available
at:https: law.justia.com cases federal district-courts/FSupp/597/1456/1437616/, The laste visited at 22-2-2022.11; 05 PM.
BU.C.C. §2-615 omt. 4.
Oru.c.C. § 2-615 emt. 5.

) Restatement (Second) of the Law on Contracts § op. cit.; 261 cmt

See also U.C.C. § 2-613 cmt. 1. Available at: hitps: fwww.law.comell.edufucc/2/2-613, The laste visited at 22-2-2022.11; 09 PM



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980140599&pubNum=345&originatingDoc=I971555915ae511dbbe1cf2d29fe2afe6&refType=RP&fi=co_pp_sp_345_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_345_72
https://law.justia.com/cases/federal/district-courts/FSupp/597/1456/1437616/
https://www.law.cornell.edu/ucc/2/2-613
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(1) Restatement (Second) of the Law on Contracts § op. cit.;261 cmt. a. Compare U.C.C. § 2-615 cmt. 8.
) See Wills v. Shockley, 157 A.2d 252, 253 (Del. Super. Ct. 1960) (where “the experience in the field of salvage” of the party who sought
fo be exused was a very important crcumstance which the court took into consideration) Available a:
https:/law.justia.com/cases delaware fsuperior-court/1960/157-a-2d-252-4.html. The laste visited at 26-2022.8; 30 PM
Bru.C.C. §2-615 emt. 8.

) Restatement (Second) of the Law on Contracts § Op. cit.; 261 cmt. c.


https://law.justia.com/cases/delaware/superior-court/1960/157-a-2d-252-4.html
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() See Kentucky Utilties , op. cit.; 836 S.W.2d at 398 (where the court stated that: “such doctrines have no place
when the contract explicitly assigns a particular risk to one party or the other’). . Available at:

https: | casetext.com/case city-of-owensboro-v-kentucky-utilities-company-4, The laste visited at 28-2-2022.12; 05 AM.
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() See Kentucky Utilties , op. cit.; 836 S.W.2d at 400.
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' See, e.g, United States v. Winstar Corp., 518 US 839, 905-907 (1996).
https://supreme.justia.com/cases/federallus/518/839/ Last visited, 18-2-2021 , 9;19 PM.

@ See, e.g., McWilliams v. Masterson, 112 S.W.3d 314, 320 (Tex. App.--Amarillo 2003, pet.
denied).avalable at , https://casetext.com/case/mcwilliams-v-masterson. Last visited, 18-2-2021,
9:04 PM.

See,Neema amini,Coronavirus force majeure clauses,march,27,2021, avalable at ,
https://aminiconant.com/coronavirus-force-majeure-clauses-in-contracts/ Last visited, 18-2-2021 ,
9;16 PM.

et see also,Adam Schramek,FORCE MAJEURE IN THE AGE OF CORONAVIRUS Top Five
Questions to Consider when Analyzing Your Business Agreements. 83 Tex. B.J. 303 ,Texas Bar
Journal,May, 2020.

() Kentucky Utilties , op. ci.; 836 S.W.2d at 400.
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https://casetext.com/case/mcwilliams-v-masterson
https://aminiconant.com/coronavirus-force-majeure-clauses-in-contracts/
https://1.next.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0324807601&originatingDoc=I1b6361af903711ea80afece799150095&refType=RQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)&analyticGuid=I1b6361af903711ea80afece799150095
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(1)Commonwealth ~ Edison v. ~Alied-General Nuclear Serv., 731 F. Supp. 860 (N.D. Il 1990), Available
athttps: /law.justia.com/cases federal district-courts /FSupp/731/850/1877703, the laste visited at 26-2022.10; 55 PM.



https://law.justia.com/cases/federal/district-courts/FSupp/731/850/1877703
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The foreseeability test adgll dul<a) jlaal-2

nsall el Gl e 615-2 Ball) [l (el &l 4l e a2l e
Oe Sl llia€ @y gl &3 38 4 V) dalya adgl) Al Lol
DLEAY) 13a neal Lo g 4w ey (63 Jlgadly . (2) ALl ilsadl Dla
. 95l seall gyl

L)dS gl Anl) lodl demy cangal glaall ool Bl S
dstre UK BBgia 5] 25 e ailedl Caall GIS 1) 4d] Cus L gg)lshall
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-

() See John R. Rhorer, Jr. & Penny R. Warren, Force Majeure Implications of Acid Rain Legislation: The Litigation Battle of
the 1990, 8 J. Nat Resouces & Emtl. L 23 (1992/93), at 35 Available
athttps: //uknowledge.uky.edu fogi/viewcontent.cgi?article=1140&context=jnrel, the laste visited at 26-2022.11; 26 PM.,

(2) See, e.g. Sabine Corp. v. ONG Westem, Inc. op. cit.; 725 F. Supp. 1174 (W.D. Okla. 1989).


https://uknowledge.uky.edu/cgi/viewcontent.cgi?article=1140&context=jnrel
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() See, Harold A. Lewis, Allocating Risk in Take-or-Pay Contracts: Are Force Majeure and Commercial Impracticability the Same Defense?,
0p. Cit.;42 Sw. L.J. 1047, 1054 (1989), at 230.

@' See Halpern, , op. cit., at 1144,

0 See, Marvin 0. Young, Construction and Enforcement of Long-Term Coal Supply AgreementsCoping with Conditions
Arising From Foreseeable and Unforeseeable EventsForce Majeure and Gross Inequities Clauses , 27 Rocky Mtn. Min. L.

Inst. 127, 133-34 (1982) Available at, https:/www.rmmif.org/publications digital-library/construction-and-enforcement-of-

longterm~-coal-supply-agreementscoping-with-conditions-arising-from, The laste visited at 6-3-2022.10; 17.PM.

“ York, op. ct.; at 233.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101044099&pubNum=1243&originatingDoc=I971555915ae511dbbe1cf2d29fe2afe6&refType=LR&fi=co_pp_sp_1243_1054&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1243_1054
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101044099&pubNum=1243&originatingDoc=I971555915ae511dbbe1cf2d29fe2afe6&refType=LR&fi=co_pp_sp_1243_1054&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_1243_1054
https://www.rmmlf.org/publications/digital-library/construction-and-enforcement-of-longterm-coal-supply-agreementscoping-with-conditions-arising-from
https://www.rmmlf.org/publications/digital-library/construction-and-enforcement-of-longterm-coal-supply-agreementscoping-with-conditions-arising-from
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(1) SIanY) Chmy Ly caas Al Ayl e VL)
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G G b A Al 8RR 8sAl) Loyl Jdanl 40l sshadll (3law
Boall Jayd ey Le Wlles o (2)38e]) 2w pae b iwiall 005 5,018l 35al
e elie DU 85a ) seall Caalay cleall fpadl e Y il Laalie 55le 5a )
Jsina <30 Gilall (e gl Brlase Gana’ Easlall 138 (56 Laie: Lulgieal)
Ofia J) ASadl cgnl @y e clug .(3)'reasonable control
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@ Catherine Hayes, Coronavirus: Force majeure checklist for business to business contracts govemed by English law,

Posted? Apr 2020 ,https: //www.gdlaw.co.uk/site /blog/our-services/coronavirus-force-majeure-checklist-business-contracts,
The laste visited at 26-2022.10; 19 PM
() See, Randall L. Sarosdy, May Acid Rain Legislation Excuse Performance Obligations Under Coal Contracts? , 14 Energy

L.J. 303, 306 (1993). Available at: https://www.eba-net.org/assets| 1 /6/3-Vol14_No2_1993 Coal Contract Obligations.pdf,
The laste visited at 28-2-2022.11; 22 PM.

sl i s phy i Agins gl 1898l of im0


https://www.gdlaw.co.uk/site/people/profile/chayes
https://www.gdlaw.co.uk/site/blog/our-services/coronavirus-force-majeure-checklist-business-contracts
https://www.eba-net.org/assets/1/6/3-Vol14_No2_1993_Coal_Contract_Obligations.pdf
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aly @l e kil Gy 4l e )(4)(zsaslly Libiadl s ulad)
Alall llad) ks 5y 4 ¢ el 2 8 Al ALl (ald gl
i JHlall o bl b e S0 agkal) paen (8 Al s caalsy (Bl
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g lpd dml 5 Gl Jhy ) dalal) Led o< ) Allal)
¢aalll 2n 8 Al Llall J3 5 GDRYI aaf yeal 1Y) @lld gaatyg

) Nissho-lwai Co., LTD. v. Occidental Crude Sales, Inc., 729 F.2d 1530, 1540 (5th Cir. 1984). Aveilable at

https: /casetext.com/case/nissho-iwai-co-Itd-v-occidental-crude-sales, The laste visited at 28-2-2022.11; 33 PM.

© See, U.C.C. § 1-203. See also, Northen llinois Gas Co. , 461 N.E.2d at 1061; Available

athttps: /www.quimbee.com/cases /northern-illinois-gas-co-v-energy-cooperative-inc, The laste visited at 28-2-2022.12; 05 AM.
Kentucky Utilities , op. cit.; 836 S.W.2d at 401.

“'PPG INDUSTRIES, INC. v. SHELL OIL CO. 919 F.2d 17 (5th Cir. 1990). Available at:

hitps:law.unlv.edu faculty/rowley/PPG.pdf, The laste visited at 28-2-2022.12; 10 AM.

¢ See, U.C.C. § 1-102(3); James J. White, The Effect of Section 1-102(3) and 1-103 on Commercial Agreements Involving

UCC Tansactions: Should They Be Revised? Available at: https://repository.law.umich.edu/other/96 , The laste visited at 28-2-
2022.12; 24 AM.



https://casetext.com/case/nissho-iwai-co-ltd-v-occidental-crude-sales
https://www.quimbee.com/cases/northern-illinois-gas-co-v-energy-cooperative-inc
https://law.unlv.edu/faculty/rowley/PPG.pdf
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) Eison ,op. cit.; 731 F. at 859.and at 863 (where Judge Posner, using law and economics, explains that “Diligence is costly, and
contract law does not seek to create incentives to incur costs that have no benefitsthat serve merely to stake a claim’).
) See ,William D. Hawkland, The Energy Crisis and Section 2-615 of the Uniform Commercial Code, 79 Com, L.J. 75 (1974) at 76 ,

Available at, https://heinonline.org/HOL LandingPage?handle=hein.journals/clla79&div=278id=8page, The laste visited at

5-3-2022.3; 51L.PM. ) _ )
O 4 sty 0l 30l o121 g slic Yl ey Luf Ay ol 4plad Al e A g all A0t 2 gl | i il 3
Yina lga Sl e ) Lo ad 305 a0 i 0 Gl 8 005 80 s Jln 8 IS 1Y) i 5l
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(Stating that, due to a second limitation on express contractual provisions for relief from burdensome performance,

performance will be excused “only if it actually has prevented or delayed performance and the seller has made reasonable

effort to perform’).


https://heinonline.org/HOL/LandingPage?handle=hein.journals/clla79&div=27&id=&page
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Gy D Byl 5all Jag pd aasdt aty ¥ edDRY) Ll ol el Al
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International Minerals and (w du=d A s)dlell splall oy 5
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() See Lewis, op. cit. at 1066 .and ,See Eastern Air Lines , op. cit; 532 F.2d at 991.

@) Intern. Minerals Chemical Corp.v. Llano , 770 F.2d at 886. Available at, hitps: /casetext.com/case/intern-minerals-
chemical-corp-v-llano, The laste visited at 5-3-2022.6; 61.PM.

Sl g e s 1972 e il bt ye ) L Y il Jlae 8 i 1 LANO 4S8 L6 6 Al s il Jia
aly e dbes 23 2851982 5 30 in Ll il iy« (IMC ) International Minerals and Chemical Corporation &€, J caulhl
Llano a8y cully ¢ cauhll lall g gy Lodl o Lgiics allaal oS jlaad] (IMC ) 25l g (gl pguage 1S5 1975 ple ¢ i
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MC 355 o ol IS L 1 joas 8T 0 6 B0 g o e ) calS Llano 356 of g i)

o) 2D 1978 juens 8 yraal 28 g 1 L) ol of o il a0 Lt i o L e Lol 3 IMC 26y cud o
el 350y 30 I (0 ) (i s s i) 20 ol e 2 5 s s (Def.EXR. A-D3 PLEsh. 19) 508
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Ashland Oil And Refining Co. v. Cities Service Gas Co., 462 F.2d 204, 211 (10th Cir. 1972); Glidden Company v. Hellenic Lines,
Limited, 275 F.2d 253, 257 (2d Cir. 1960).

(1) See , BF Goodrich Co. v. Vinyltech Corp., 711 F. Supp. 1513 (D. Ariz. 1989) at 1519, Available at,
https:/flaw.justia.com/cases/federal/district-courts/FSupp/711/1513/1654705/, The laste visited at 5-3-2022.8; 51.PM.

O See Restatement (Second) of the Law on Contracts |, op. cit.; § 261, cmt. f.

0 See generally Famsworth , , op. cit., at 585.
¥ See U.C.C. §, op. cit; 2-615(c).


https://law.justia.com/cases/federal/district-courts/FSupp/711/1513/1654705/
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('See Young, Young, op. cit.; 141, at 152.

@ See. also Commonwealth Edison , op. cit, 731 F. Supp. at 861 (court indicates the importance of the distinction between
femporary excuse and permanent excuse).

0 See U.C.C. § 2-616 on Procedure on Notice Claiming Excuse. Paragraph (3) should especially be kept in mind by a
drafter since that paragraph reads that: “The provisions of this section may not be negated by agreement in so far as the

seller has assumed a greater obligation under the preceding section.” Avilable at, https: /www.law.comell.edujucc/2/2-616,
The laste visited at 5-3-2022.9; 04.PM.

) See, also Young, op. cit.; 141, at 145; Ewan McKendrick, The Construction of Force Majeure Clauses and Self-Induced

Frustration , 1990 Lloyd’s Mar. and Com. L.Q. (1990)., at 153-54.


https://www.law.cornell.edu/ucc/2/2-616
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http://search.mandumah.com.qulib.idm.oclc.org/Record/1100558
http://search.mandumah.com.qulib.idm.oclc.org/Databasebrowse/Tree?searchfor=&db=&cat=&o=2203&page=1&from=
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@ « Si un changement de circonstances imprévisible lors de la conclusion du contrat rend
l'exécution excessivement onéreuse pour une partie qui n‘avait pas accepté d'en assumer le
risque, celle-ci peut demander une renégociation du contrat a son cocontractant. Elle continue a
exécuter ses obligations durant la renégociation. En cas de refus ou d'échec de la renégociation,
les parties peuvent convenir de la résolution du contrat, a la date et aux conditions qu'elles
déterminent, ou demander d'un commun accord au juge de procéder a son adaptation. A deéfaut
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d'accord dans un délai raisonnable, le juge peut, a la demande d'une partie, réviser le contrat ou
y mettre fin, & la date et aux conditions quil fixe ».
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G. Comnu, . ¥ « La modification d'un acte juridique en vue de son adaptation aux circonstances »
Vocabulaire juridique, Association H. Capitant, V° Révision : PUF, 4e éd., 1994.
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(M M. Mekki,Les doctrines sur 'efficacité du contrat en période de crise : RDC 2010, p. 383.

@ C. Ménard,Imprévision et contrat de longue durée : un économiste a I'écoute du juriste, in Le
contrat au début du XXle siécle,Etudes J. Ghestin : LGDJ, 2001, p. 661.

(4 J. Carbonnier, Les obligations : PUF, 22e d.2000, § 148, p. 286.

) Ph. Stoffel-Munck,Regards sur la théorie de limprévision. Vers une souplesse contractuelle en
droit privé frangais contemporain : PUAM, 1994, n° 88, p. 63.

©) Rappr. G. Chantepie, L 'efficacité attendue du contrat : RDC 2010, p. 347
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W0, Deshayes, T. Génicon et Y.-M, Laithier, Réforme du droit des contrats, du régime général et de la
preuve des obligations, LexisNexis, 2¢ éd., 2018, art. 1195, p. 436, spéc. p. 452.
@ Civ. 6 mars 1876, DP 1876. 1. 193, note A. Giboulot ; . Terré, Y. Lequette et F. Chénedé,
Les grands arréts de la jurisprudence civile, t. 2, Dalloz, 13¢ éd., 2015, n° 165, p. 172.

.Canal de Craponne &Sa 73laY Adliad Y dlae s alS ellly g
C'est moins aux arréts Huard (Com. 3 nov. 1992, n° 90-18.547, Bull. civ. IV, n° 338, p. 241). Un dernier
frémissement eut lieu en 2010, accueilli avec les mémes transports d'espérance (Com. 29 juin 2010, n’
09-67.369, D. 2010. 2481, note D. Mazeaud, 2485, note T. Genicon, et 2011, 472, obs. B. Fauvarque-
Cosson ; RTD civ. 2010. 782, obs. B. Fages, et 2011. 87, obs. P. Deumier ; RDC 2011. 34, obs. E. Savaux).
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M) CE 30 mars 1916, Compagnie générale d'éclairage de Bordeaus, Lebon. 125 ; S. 1916. 3. 17, concl. P.
Chardenet, et note M. Hauriou

@D, Tallon, La révision du contrat pour imprévision au regard des enseignements récents du droit
comparé, Mélanges A. Sayag, LexisNexis, 1998, p. 403 ; B. Fauvarque-Cosson, Le changement de
circonstances, RDC 2004. 67 ; R. Cabrillac, Perspectives d'évolution en matiére d'imprévision a la lumiére
du droit comparé, Mélanges C. Jauffret-Spinosi, Dalloz, 2013, p. 227.

BIV, par ex. J. Heinich, L'incidence de I'épidémie de coronavirus sur les contrats d'affaire : de la force
majeure a l'imprévision, D. 2020. 611 ; M. Mekki, De I'urgence a l'imprévu du Covid-19 : quelle boite a
outils contractuels ?, Al contrat 2020. 164

@ Art 1195 :« Si un changement de circonstances imprévisible lors de la conclusion du contrat
rend 'exécution excessivement onéreuse pour une partie qui n‘avait pas accepté d'en assumer
le risque, celle-ci peut demander une renégociation du contrat @ son cocontractant. Elle continue
a exécuter ses obligations durant la renégociation. En cas de refus ou d'échec de la
renégociation, les parties peuvent convenir de la résolution du contrat, a la date et aux conditions
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qu'elles déterminent, ou demander d'un commun accord au juge de procéder a son adaptation. A
defaut d'accord dans un délai raisonnable, le juge peut, a la demande d'une partie, réviser le
contrat ou y mettre fin, a la date et aux conditions qu'il fixe ».
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@ J GHESTIN, Le contrat en tant qu'échange économique, R.E.I, VOL.92, 2000, p.92
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@ (D), MAZEAUD, renégociation du contrat, RC, 2004, p. 642

@ ki

Com. 3 nov. 1992, n° 90-18.547, Bull. civ. IV, n° 338, p. 241
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® (D), MAZEAUD, Op.cit, p. 643

(4) Com. 29 Juin 2010 09-11.841, Publié au bulletin, avalable sure,
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M0, Deshayes, T. Génicon et Y.-M. Laithier, Réforme du droit des contrats, du régime général et de la
preuve des obligations, 0p.Cit, 2018, art. 1195, p. 436, spéc. p. 452). V. aussi I'analyse nuancée de P.
Stoffel-Munck, L'imprévision et la réforme des effets du contrat, RDC 2016, hors-série, p. 30, spéc. p. 34.
@F, Terré, P. Simler, Y. Lequette et F. Chéneds, Droit civil. Les obligations, Dalloz, 12¢ éd., 2019, n° 641, p.
717 ; M. Fabre-Magnan, Droit des obligations. t. 1. Contrat et engagement unilatéral, PUF, coll. Thémis, 5¢
éd. 2019,n° 779, p. 614, C. Péres, Régles impératives et supplétives dans le nouveau droit des contrats,
JCP 2016. 454.
2018 i 20 4 ¢ 2018 4iud 287 4 ¢ 2016 dind 2iall (518 Coatd Ayl i) YA - Joa) s okl W6
SIS il B by g gl (5 Camy o (ol 515 e U ying 1195 50kall i of ol gl e el —
M) ) 5 e 8l gl - sl gl e oSl ¢
Et plus encore, a l'occasion des débats parlementaires sur la ratification de I'Ord. de 2016 par la L. n°
2018-287, du 20 avr, 2018, la garde des Sceaux devait déclarer devant I'Assemblée nationale : « 'article
1195 est supplétif des volontés, c'est-a-dire que les parties sont libres d'en écarter I'application,
totalement ou partiellement, et de prévoir qu'elles assumeront tous - ou certains - changements de
circonstances affectant |'équilibre du contrat » (N. Belloubet, Séance du 11 déc. 2017, Discussion sur
'article 8).
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Et en seconde lecture : « je suis persuadée que les débats parlementaires auront permis de souligner le
caractere supplétif de la disposition et, surtout, d'en démontrer ['utilité » (N. Belloubet, Séance du 22
mars 2018, Présentation).
M 'art. 6:111, (2), prévoit que les parties ne doivent entrer dans une procédure de révisions que si, (c), «
|a partie Iésée n'a pas a supporter le risque en vertu du contrat « .
https://www.trans- : bl 13 ye 4 ) 43 Principles of European Contract Law - PECL ¢ e
ala 12:15 4eludl 2021 /9/20 s 815 Ju5 AT lex.org/400200/ /pecl/#head 101
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® Rémy Libchaber,Pour une impérativité raisonnée de la révision pour imprévision,Recueil Dalloz 2020
p.1185.

@ A, Chatain et J-Ph. Erb,Contrats et obligations - Les conséquences de la réforme du droit

des contrats sur l'intervention du juge , La Semaine Juridique Entreprise et Affaires n° 18, 4 Mai 2017,
1245.

B Rémy Libchaber,Pour une impérativité raisonnée de la révision pour imprévision, Op.cit, p.1185.
. Ancel, Répertoire de droit civil DALLOZ, Imprévision, mai 2017., n° 95, qui estime que : « 3 dire vrai,
on ne voit guére en quoi la formulation du texte impliquerait son caractére supplétif : méme si le texte
réserve explicitement le cas ol le contractant Iésé a accepté de supporter la charge du risque du
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changement qui s'est réalisé, cette formule nimplique pas nécessairement la validité de la clause générale par
laquelle les contractants accepteraient par avance de supporter I'intégralité des risques susceptibles d'affecter

'équilibre contractuel, ce qui équivaut a une renonciation pure et simple a l'article 1195 »,

WEn droit frangais, les parties d'un contrat peuvent convenir que 'une d’elle prennent & sa charge les conséquences de la
survenance d'un événement bien précis, ou de retirer au juge la faculté de réviser le contrat

@'11108-2 « Il estaléatoire lorsque les parties acceptent de faire dépendre les effets du contrat, quant aux avantages et aux pertes qui en résulteront,

d'un événement incertain .
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™ MOLFESSIS Nicolas, « Le réle du juge en cas d'imprévision dans la réforme du droit des contrats », JCP G., N° 52, 21
décembre 2015, p. 2391
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