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Violating the condition of the donor due to need or necessity,
both root and branch

Al Sayed Ali Ahmed Al-Souri

Department of Economic Sciences, Faculty of Asian Studies and
Research - Zagazig University: Arab Republic of Egypt

Email: elsaidelsorii@gmail.com

Research Summary

The research aims to explain the impact of the donor’s conditions on
the endowment’s expenses, which the jurists paid attention to, and
they explained that the principle is to implement the conditions,
except that it is permissible to violate them when necessary, or when
in the interest.

It is known that the intention and purpose of the donor is to continue
his endowment and benefit the beneficiaries from it, but perhaps he
stipulates some conditions, thinking that they will achieve the
interest of the endowment and those who are entitled to it. Then
things happen that were not taken into account, or needs develop
that turn out to be in no interest for either the endowment or the
beneficiaries. Here two options appear: either to abide by and adhere
to the apparent conditions of the donor, even if this leads to harm to
the endowment; Or to abandon the apparent condition of the donor
and return to his personal purpose for the endowment and the
purposes of Sharia law for it, even if the work in the best interest
contradicts the apparent condition and text of it By extrapolating the
words of the jurists and following their texts, we see that they
permitted violating the terms of the endowment, if an interest was
achieved for the endowment and the beneficiaries, to the point that
they made it obligatory to violate them if adhering to their apparent
meaning would result in the demise of the endowment or the
decision on the Dbeneficiaries. But violating the endowment’s
condition in cases other than those permitted by jurists is considered
a violation of the guarantee, and | used the inductive, critical, and
comparative approach.

=YY -


mailto:elsaidelsorii@gmail.com

Among the most important results of the research: The agreement of
divine laws as well as man-made laws on considering necessity and
making it mitigating many rulings and making it one of the reasons
that prevent punishment or one of the reasons for permissibility in
violating the condition of the perpetrator. Necessity is considered
the highest degree of need, the highest degree of embarrassment,
and the highest degree of excuse. And the highest degree of
hardship, every necessity is: need, embarrassment, excuse, and
hardship, and not every need, embarrassment, excuse, or hardship is
a necessity. From this result are the following rules: “Every
necessity is a permit, but not every permit is a necessity,” “Every
necessity is a need, but not every need is a necessity,” “Every
necessity is an excuse, but not every excuse is a necessity,” and
“Every necessity is an embarrassment, but not every embarrassment
IS a necessity”.

Keywords: Endowment - Necessity - Danger - Reason - Sharia -
Interest
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