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Couples' Infertility and its Impact on the Sustainability of Marriage

By: Elham Mohammed Kamel Abdel- Na'eem
Department of Comparative Jurisprudence
Faculty of Islamic and Arabic Studies for Women
Azhar University
Abstract

This research aims at highlighting an important issue, the infertility of couples. This topic
has received great attention from the ancient and contemporary jurists as it is one of the defects
that misses the desired purpose of marriage, which is reproduction. The Islamic Sharia has
drawn attention to this issue since it gives the aggrieved spouse the right to request separation
if any of them so desires. The researcher has discussed the concept of infertility, displayed its
causes, types, conditions for separating spouses and methods of proving the defect. The
researcher has also exposed the sayings of jurists regarding infertility and its relationship to
marriage. In addition, the research has clarified the provision of separating spouses because of
infertility, does this separation signify divorce or annulment of the marriage contract? Is this
separation immediate or complacent? Next, the research has demonstrated the stance of the
Personal Status Law towards the separation of spouses due to defects, and it has also
demonstrated some means and methods of treating infertility. Moreover, the research has been
confined to some comparative jurisprudential issues related to infertility and its impact on the
sustainability of marriage. The research has applied the inductive, analytical, comparative
approaches with relevance to the Islamic jurisprudence supported with evidence provided by
jurists. The research has highlighted the preponderant views supported with reason for this
preponderance. One of the most important findings of this research is that the Islamic Sharia
preceded Arab and non- Arab secular laws as it grants the aggrieved spouses the right to
terminate the marriage contract if either of them so desires. Moreover, the jurists differed
around the defects that enables either of the spouses to request separation. Infertility is one of
the defects that the jurists handled but it can be treated today due to the boom that modern
medicine is experiencing these days. Some contemporary scholars have also believed that
annulling the marriage contract is due because of infertility and granted the wife rather than
the husband the right to annul the marriage contract and that separation takes place
immediately. Besides, the Personal Status Law has been fair and stressed this right for both
parties if they desire to be separated because of infertility. Therefore, the researcher
recommends launching awareness campaigns for those about to get married to be committed
to performing medical examinations before marriage to know if either of them suffers from
any disease that prevents him/ her from reproduction. Both spouses should be truthful and
inform his/ her partner if there is a defect, be it psychological or physical. In case of separation,
it should be in accordance with the principles of the Islamic Sharia. Such separation is
attainable through divorce, annulment or through the issuance of a judicial verdict terminating
the marriage contract. The separation should not be fulfilled unless experienced and
trustworthy doctors are consulted. The researcher also recommends that all husbands should
fear Allah in their wives if they request separation due to their husbands’ sterility. They should
grant them all their rights after separation relying on the noble texts of the Islamic Sharia which
call for giving women all their rights in time of separation.

Keywords: infertility, couple, sustainability, marriage.
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