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Abstract:

Timely and provisional measures are important issues in the field of
international justice and arbitration in view of its significant role in
preserving rights under threat, The need for temporary or provisional
measures of an urgent nature, without prejudice to the origin of the right,
whose task is to protect the rights and status of the parties, may arise prior
to or during the proceedings. Urgent arbitration addresses this need by
granting the arbitrator the power to make timely and expeditious
decisions prior to the establishment of the arbitral tribunal.

This research has reached several conclusions, the most important of
which being that the judiciary has inherent competence to take timely and
provisional measures in disputes agreed to on arbitration. and that
recourse to State jurisdiction in order to obtain a timely or provisional
decision does not affect the arbitration agreement and does not benefit its
waiver.

One of the most important recommendations was that the arbitrator
should be given the power to make summary decisions. The need to
allocate an expedited judicial service to the implementation of interim or
provisional arbitration measures in order to be able to resolve the dispute
expeditiously.
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(2) Shabtai ROSENNE: “the perplexities of modern international law”, general

course on public international law, collected courses of The Hague academy
of international law, tome 291, 2001, pp. 9-472.
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laquelle les parties litigantes doivent se maintenir jusqu' a ce que la décision
finale soit intervenue. Cette ordonnance sera rendue a la requéte de I'une des
parties afin que la situation ne s'aggrave pas et avec l'objet que les parties
maintiennent le statu que jusqu' a ce que la décision finale soit prononcée’'.

(1) Guillaume Le Floch: L'urgence devant les juridictions internationales,
édition A, Pédonne, Paris, 2008, pp.48-49.
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(Nicaragua c. Costa Rica), ordonnance du 16 juillet 2013, mesures
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(1) UNCITRAL, Working Group Il (Arbitration and Conciliation),
Doc.A/CN.9/WG.II/WP.119, Thirty sixth session, 4-8 March 2002, Settlement
of commercial disputes: Preparation of uniform provisions on interim
measures of protection, 30 January 2002, para. 41, p.12.

(2) David D. Caron, Lee M. Caplan, Oxford Commentaries on International law:
The UNCITRAL Arbitration Rules: A Commentary, Oxford University press,
2013, p. 705.
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() Alan) Slas dudd B Lasaal) @y b JEa Joa Ao (V)
“‘Whereas in its message of 28 July 1972, the Government of Iceland stated
that the Application of 14 April 1972 was relevant only to the legal position of
the two States and not to the economic position of certain private enterprises
or other interests in one of those States, an observation which seems to
question the connection which must exist under Article 61, paragraph 1, of
the Rules between a request for interim measures of protection and the
original Application filed with the Court;(...) Whereas
the immediate implementation by Iceland of its Regulations would, by
anticipating the Court's judgment, prejudice the rights claimed by the United
Kingdom and affect the possibility of their full restoration in the event of a
judgment in its favour;”’
Case concerning Fisheries Jurisdiction (Federal Republic of Germany V.
Iceland), ICJ Reports, Request for the indication of interim measures of
protection, order, 17 August 1972, paras.12, 23, pp. 33, 34.
(2) MihajloVucic, Binding effect of provisional measures as an inherent judicial

power: An example of cross—fertilization, op.cit, pp. 131-132
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(1) Case concerning La Grand Case (Germany v. United States of America),
ICJ Reports, judgment, 27 June 2001, paras 100, 102, pp. 502-503
D dasaal) o) Lid ad Gladd ¢l dpib b (Y)
‘“Considering the binding force of the measures prescribed and the
requirement under article 290, paragraph 6, of the Convention that compliance
with such measures be prompt; (...) The tribunal, 1. Unanimously, Prescribes
the following provisional measure under article Yaparagraph 1, of the
Convention: Guinea shall refrain from taking or enforcing any judicial or
administrative measure against the MA/ Saiga, its Master and the other
members of the crew, its owners or operators, in connection with the
incidents leading to the arrest and detention of the vessel on 28 October 1991
and to the subsequent prosecution and conviction of the Master’’.
HE )
ITLOS, The M/V "'SAIGA" (No. 2) Case (Saint Vincent and the Grenadines v.

Guinea), provisional measures, order of 11 March 1998, paras. 48,52, cited
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S8l Al Aghaeanll i) Aas) & Jua) Galaia¥l ) L) cilejlie 4y sl

Al Apagilly deSaall dabpa (£Y) saldd) Caage Jsad L) ilejlia dyguil sl

Cagylall o ) 1)) claSaall Geay celld (DA e Gl iy ol Lo cdige Lyl

Oplall e I8 Gsia e Jaliall WAAS sy dise jls b ag of el s

in, Armin von Bogdandy, RiudigerWolfrum, Max Planck yearbook of United
Nations, vol 2, 1998, pp.474, 475.
Pl Aasaal) coasl o B30 Aggil) A (V)
‘“Considering that there is no disagreement between the parties that the stock
of southern bluefin tuna is severely depleted and is at its historically lowest
levels and that this is a cause for serious biological concern;”’
HE )
ITLOS, Southern Bluefin Tuna Cases (New Zealand v. Japan; Australia v.
Japan), provisional measures, Order of 27 August 1999, para. 71p. 295.
1)) AaSaall cash 48,50 (slgag sl Ay sgan 2 LD A8yl Agad B (Y)
‘¢ Both the ICSID Convention and the ICSID Rules specifically authorize ICSID
tribunals to order provisional measures to preserve the rights of the parties.
Specifically, Article 47 of the ICSID Convention provides that “the Tribunal
may, if it considers that the circumstances so require, recommend any
provisional measures which should be taken to preserve the respective rights
of either party.” Similarly, Rule 39(1) of the ICSID Rules provides: “At any
time after the institution of the proceeding, a party may request that
provisional measures for the preservation of its rights be recommended by the
Tribunal”. (...) In accordance with this authority, tribunals have granted
requests for provisional measures, even where they have yet to decide
jurisdictional objections interposed by respondents. (...) The Tribunal therefore
has jurisdiction to order provisional measures in this arbitration’’.
HE )
Italba Corporation v The oriental Republic of Uruguay, ICSID Case No
ARB/16/9, Claimant's for Provisional Measures, 10 November 2016, paras
19-20 «pp. 8-9.
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(3) Youssri Ben Hammadi, La question du caractére obligatoire des mesures

conservatoires devant la cour internationale de justice.(L’Arrét Ila
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de droit international, 2001, P 55, Sur le Site
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Do dasaadl cond a8 (1)
‘““While there is a semantic difference between the word ‘recommend’ as used
in Rule 39 and the word ‘order’ as used elsewhere in the Rules to describe
the Tribunal’s ability to require a party to take a certain action, the difference
is more apparent than real. It should be noted that the Spanish text of that
Rule uses also the word “dictacion”. The Tribunal does not believe that the
parties to the Convention meant to create a substantial difference in the effect
of these two words. The Tribunal’s authority to rule on provisional measures
is no less binding than that of a final award. Accordingly, for the purposes of
this Order, the Tribunal deems the word
‘recommend’ to be of equivalent value as the word ‘order’’.

HE Y

Emilio AgustinMaffezini v. Kingdom of Spain, ICSID Case No ARB/97/7,
Decision on Provisional Measures, 28 October 1999, para 9, p.3.

Do dasaall ol S8 ()
‘““Cette disposition n’est pas une innovation dans I’histoire de la juridiction
internationale ; elle est directement inspirée par I’article 41 du Statut de la
Cour Internationale de Justice, d’ou I’intérét particulier que peut présenter
I’examen des décisions rendues dans le passé par cette Cour et sa
devanciére, la Cour Permanente de Justice Internationale, en matiére de
mesures conservatoires ou provisoires. Divers commentateurs s’étaient
fondés sur une interprétation littérale de I’article 47 de la Convention (ainsi
que sur la méthode, discutable, d’interprétation que constitue le recours aux
travaux préparatoires, ou le terme « prescribe » finit par étre remplacé par
«recommend ») pour en déduire que la recommandation adressée aux Parties
par le Tribunal Arbitral n’aurait pas de caractére obligatoire, a la différence

des sentences arbitrales (et des ordonnances de procédure) émanant du
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méme Tribunal. (...) Dans son arrét du 27 juin 2001, dans I’affaire LaGrand—
Allemagne contre Etats—-Unis d’Amérique, la Cour Internationale de Justice a
été appelée a se prononcer pour la premiére fois « sur les effets juridiques de
[ses] ordonnances rendues en vertu de I’article 41 de son Statut—dont
Iinterprétation a fait I’objet d’abondantes controverses doctrinales. Aprés
avoir interprété l’article 41, la Cour dit que ces ordonnances ont force
obligatoire ». (...) Il ressort de ce qui précéde que les mesures conservatoires
ont, notamment ou principalement, pour but de préserver ou protéger
I’efficacité de la décision a intervenir sur le fond, donc
d’éviter de « porter préjudice a I’exécution de la sentence » et/ou d‘empécher
que, de fagon unilatérale, une Partie par action ou omission porte atteinte aux
droits éventuels de la Partie adverse’’:aal;:
Victor Pey Casado Fondation Président Allende c. Chilie, Affaire CIRDI/ARB
/98/2, Decision sur les Mesures Conservatoires sollicitées par les Parties, 25
Septembre 2001, para 15, p. 576.
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(1) M. Pryles 'in terlocutory order and Convention awards! The Case of
Resort Condominiums V. Bolwell' Arb Int. 1994 P. 385 — 394.
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