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Abstract

Pursuant to Law No. 137 of 2021 amending some
provisions of the Supreme Constitutional Court Law, the
Supreme Constitutional Court (the “Court”) has become
competent to review the constitutionality of the decisions of
international organizations and the rulings of foreign courts
that are sought to be enforced vis—-a-vis the Egyptian
State. The Court’s competence is invoked on the basis of
a motion submitted by the Prime Minister to the Court,
requesting that the said decisions, rulings, or the
obligations arising therefrom be set aside.

The Draft Law used to also grant the Court the jurisdiction
to review the constitutionally of the rulings made by foreign
arbitral tribunals that are sought to be enforced vis—a-vis
the Egyptian State, however the said provision was deleted
before the Draft Law was approved by the House of
Representatives.

This amendment has sparked major controversy and
disagreement, which is due, in the opinion of many
scholars, to the fact that the Constitutional Court does not
have the authority to decide on the constitutionality of the
decisions of international organizations or the rulings of
foreign courts.

In fact, this jurisdiction opens the door to many questions,
notably: Is it permissible for a state to refrain from
implementing an international decision or foreign ruling on

the grounds that it contradicts with the provisions of the
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constitution? Do the provisions of Law No. 137 of 2021
contradict with the text of Article (297) of the Egyptian Civil
and Commercial Procedures Law, which grants the courts
of first instance the jurisdiction to hear requests for
exequaturs required for the enforcement of foreign
judgments? whether the request to set aside the
supposedly unconstitutional decision or ruling is considered
a purely constitutional dispute or an enforcement dispute?
And last but not least, given that the request to set aside
the said decisions is submitted directly by the Prime
Minister to the Supreme Constitutional Court, does this
mean that the legislator has adopted the “original lawsuit”
system?

In light of the above, we address this intriguing issue in
order to understand the features and the nature of this new
jurisdiction granted to the Court, the procedures for
exercising the same, and the manner according to which

cases involving these decisions are brought to the Court.
key words:
The Constitutional Court — International Organizations -

Foreign Judgments — Request to set aside — Constitutional

review.
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autorité supérieure a celle des lois, sous reserve, pour chaque
accord ou traité,de son application par l'autre partie.
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(1) L'article 54 de la constitution de 1958: Si le Conseil constitutionnel,
saisi par le Président de la République, par le Premier minister, par le
président de l'une ou l'autre assemblée ou par soixante députés ou
soixante sénateurs, a déclaré qu'un engagement international
comporte une clause contraire a la Constitution, l'autorisation de
ratifier ou d'approuver I'engagement international en cause ne peut
intervenir qu'apres révision de la Constitution.
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(3) Article 7-1 from Hague Convention 2019: (c) recognition or

enforcement would be manifestly incompatible with the public

policy of the requested State, including situations where the

specific proceedings leading to the judgment were incompatible

with fundamental principles of procedural fairness of that State

and situations involving infringements of security or sovereignty

of that State.
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(1) Article 19 from Hague Convention 2019 «Declarations with
respect to judgments pertaining to a Statex»:

1- A State may declare that it shall not apply this Convention to
judgments arising from proceedings to which any of the
following is a party-

(a) that State, or a natural person acting for that State;

(b) a government agency of that State, or a natural person
acting for such a government agency.

The State making such a declaration shall ensure that the

declaration is no broader than necessary and that the exclusion
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from scope is clearly and precisely defined. The declaration
shall not distinguish between judgments where the State, a
government agency of that State or a natural person acting for
either of them is a defendant or claimant in the proceedings
before the court of origin.
2- Recognition or enforcement of a judgment given by a court of
a State that made a declaration pursuant to paragraph (1) may
be refused if the judgment arose from proceedings to which
either the State that made the declaration or the requested
State, one of their government agencies or a natural person
acting for either of them is a party, to the same extent as
specified in the declaration.
OB al S) ng 3 raa YA Al slaY AEEY e g sl Uil Gl 3 (1)
Gl aase Al dgladl LAY A, Galyied Yo e gy dsl
sl yie S daall calalasy) cg;‘)}.\;l\ Y‘;J\A:Lu‘) 2 ;@\_ﬁLAS.\AJ:_;LAJ £¢v a
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(2) Article (2) from Hague Convention 2019 «Exclusions from
scopey: ... (n) activities of armed forces, including the activities of
their personnel in the exercise of their official duties;
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