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Abstract

This research includes “including distinguishing” it through
analysis through a comparative study, in an attempt to search for its
concept, scope, and content from the elements that belong to it, in
light of it being a special protection umbrella of rights and
guarantees available to obtain people’s rights through satisfying the
judiciary who are fair to them. If their rights and freedoms begin to
be violated, in order to determine the extent of the necessity of

constitutional enshrinement thereof.
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(3) Constitutional Court of Ecuador, Judgment 133-17-SEP-CC, Case 0288-12-
EP), Constitutional Court Ecuador, Judgment 133-17-SEP-CC, Case 0288-
12-EP, 10/05/17.

(4) The Plenary of the Body in judgment No. 050-15-SEP-CC issued in case
No. 1887-12-EP, the existence of three aspects in the essential content of
the right to legal protection, which cannot be overlooked, as follows ‘(...)
the first related to access to justice; the second with the development of the
proceedings in strict compliance with the Constitution and the law and in a
reasonable time, and the third in relation to the enforcement of the decision.
(Constitutional Court of Ecuador, Judgment 133-17-SEP-CC, Case 0288-
12-EP
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(5) Constitutional Court of Ecuador, Judgment 254-18-SEP-C, Case 0952-EP.
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Bundesrepublik Deutschland (13" edn., C. H. Beck, Munich 2014), Art. 19
at 50, 487.

@) See Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 35, 263-280, 274; 37, 150154, 153; 46, 166—
185, 178; 49, 329-343, 341; 53, 115,127-128; 65, 1-71, 70; 77, 275-287,
284; 101, 106-132, 122—-123; 101, 397410, 407; 104, 220-238, 231; 107,
299-339, 337; P. Wilfinger, Das Gebot effektiven Rechtsschutzes in
Grundgesetz und Europdischer Menschenrechtskonvention (Peter Lang,
Frankfurt am Main et al. 1995) 8-14. Critical with regard to the notion of
effectiveness in this context M. Kaufmann, Untersuchungsgrundsatz und
Verwaltungsgerichtsbarkeit (Mohr Siebeck, Tiibingen 2002) 244-253.

(8) Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 53, 115,127-128; 60, 253-305, 269; 77, 275-
287, 284; 85, 337-353, 345-350; 88, 118, 124-125; 118, 1-28, 23; Federal
Constitutional Court (Chamber) (2007) 60 Neue Juristische Wochenschrift
3117-3118, 3118; (2008) 27 Neue Zeitschrift fiir Verwaltungsrecht 772—
775, 773; Sachs (n. 56), Art. 19 at 140, 792 and Art. 20 at 162, 855; E.
Schmidt- Jortzig, ‘Effektiver Rechtsschutz als Kernstiick des
Rechtsstaatsprinzips nach dem Grundgesetz’ (1994) 47 Neue Juristische
Wochenschrift 2569-2573, 2572-2573.

(9) Schlacke (n. 2) 59; Schulze-Fielitz (n. 39), Art. 19 IV at 99, 1840-1841; cf.
H.-J. Papier, ‘Einwendungen Dritter in Verwaltungsverfahren’ (1980) 33
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Neue Juristische Wochenschrift 313-321, 318-320; R. Wolfrum, ‘Der
Ausschlufl von Einwendungen im Anhdrungsverfahren und sein Einflufl auf
den Verwaltungsrechtsschutz’ (1979) 32 Die offentliche Verwaltung 497—
502, 499-502; C. H. Ule, ‘Zur rechtlichen Bedeutung von Ausschluf3fristen
im Verwaltungsverfahren fiir den Verwaltungsproze3’ (1979) 34 Betriebs-
Berater 1009-1013, 1011-1013; W. Erbguth, ‘Zur verfassungsrechtlichen
(Un-)Zulassigkeit der materiellen Einwenderpriklusion im
Planfeststellungsrecht’ in W. Erbguth, F. Miiller and V. Neumann (eds.),
Gedéchtnisschrift fiir Bernd Jeand’Heur (Duncker & Humblot, Berlin 1999)
391-402; M. Niedzwicki, Priklusionsvorschriften des 6ffentlichen Rechts
im Spannungsfeld zwischen Verfahrensbeschleunigung,
Einzelfallgerechtigkeit und Rechtsstaatlichkeit (Duncker & Humblot, Berlin
2007) 152-166 and 176-211; M. Kaltenborn, Streitvermeidung und
Streitbeilegung im Verwaltungsrecht (Nomos, Baden-Baden 2007) 306—
315.

(10)See Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 61, 82—-118, 109—118; Federal Constitutional
Court (Chamber) (2000) Neue Zeitschrift fiir Verwaltungsrecht 546—548,
547, Federal Administrative Court, Entscheidungen des
Bundesverwaltungsgerichts 104, 337-347, 341.
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(11)Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 61, 82—118, 110; 101, 106-132, 123; 109, 279—
382, 364; 116, 135-163, 156; 118, 168-211, 207; 128, 282-322, 313; D.
Lorenz, Der Rechtsschutz des Biirgers und die Rechtsweggarantie (C. H.
Beck, Munich 1973) 178-182; Jarass and Pieroth (n. 53), Art. 19 at 72,
494-495; Kaltenborn (n. 58) 295-315; Schulze-Fielitz (n. 39), Art. 19 IV at
87, 1834.

(12)Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 6, 32-45, 44-45; 40, 276-286, 286; 103, 142—
164, 160-161; 118, 168211, 208; cf. U. Kischel, Die Begriindung (Mohr
Siebeck, Tiibingen 2003) 87-88; Kaltenborn (n. 58) 298-306.

(13)Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 55, 349-370, 369; U. Ramsauer, in E.
Denninger, W. Hoffmann-Riem, H.-P. Schneider and E. Stein (eds.),
Kommentar zum Grundgesetz fiir die Bundesrepublik Deutschland (3rd
edn., Luchterhand, loose-leaf book, Neuwied and Kriftel 2002), Art. 19
Abs. 4 at 76, 46 and 119, 71-72; Schmidt-ABmann et al. (n. 1), Einleitung
at 157, 106; Schulze-Fielitz (n. 39), Art. 191V at 111, 1845..

(14)Federal Constitutional Court, Entscheidungen des
Bundesverfassungsgerichts 40, 237-259, 256-257; 93, 1-25, 13-14;
Federal Constitutional Court (2014) 33 Neue Zeitschrift fiir
Verwaltungsrecht 211-233, 217; Federal Constitutional Court (Chamber)
(2004) 23 Neue Zeitschrift fiir Verwaltungsrecht 471-472; (2005) 58 Neue
Juristische Wochenschrift 3488—3489; Sachs (n. 56), Art. 19 at 144, 793; E.
Schmidt-ABmann, in T. Maunz and G. Diirig, Grundgesetz (C. H. Beck,
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loose-leaf book, state, Munich July 2014), Art. 19 para 4 at 262-263, 195—
197; V. Schlette, Der Anspruch auf gerichtliche Entscheidung in
angemessener Frist (Duncker & Humblot, Berlin 1999); K. Redeker, ‘Kann
eine Untidtigkeitsbeschwerde helfen?” (2003) 56 Neue Juristische
Wochenschrift 488-489; Sommermann (n. 5) 16-17; G. Britz and D.
Pfeifer, ‘Rechtsbehelf gegen unangemessene Verfahrensdauer im
Verwaltungsprozel3” (2004) 57 Die offentliche Verwaltung 245-250; C.
Steinbei-Winkelmann, ‘Uberlange Gerichtsverfahren — der Ruf nach dem
Gesetzgeber’ (2007) 40 Zeitschrift fiir Rechtspolitik 177-180.
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(1) - Ruling 197/1988, of 24 October 1988 (access to justice and the appeals

system).

- Ruling 129/1995, of 11 September 1995 (access to courts).

- Ruling 58/1990, of 29 March 1990 (lawsuits in administrative courts
affecting third parties).

- Ruling 39/1983, of 20 October 1983 (certain statutory limitations on
access to justice in administrative courts held as unconstitutional).

- Ruling 149/2000, of 3 June 2000 (exclusion of judicial review of some
decisions of the electoral administration held as unconstitutional).

- Ruling 32/1982, of 7 June 1982 (doctrine on the enforcement of
administrative courts’ judgments).
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- Ruling 78/1996, of 20 May 1996 (constitutional doctrine on
injunctive relief in administrative jurisdiction).
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.®) procedure before the courts aStaall alal aii

(1) Jan H. Jans, Roel de Lange, Sacha Prechal and Rob J.G.M. Widdershoven,
Europeanisation of Public Law, Groningen: Europa Law Publishing, 2007,
p- 49.

(2) Cecilia Sjostrand, Effective Judicial Protection of Individuals A duty for the
Court of Justice or the National Courts? CFE Working paper series No. 47

(3) J. Krommendijk (2016), 1406; L. M. Ravo (2012), 102; see most recently
CJEU judgment in Carlos Escribano Vindel v. Ministerio de Justicia, C-
49/18, EU: C: 2019: 106.

(4) Sacha Prechal, Effective Judicial Protection: some recent developments —

moving to the essence, Review of European Administrative Law; VOL. 13,
NR. 2, 175-190.
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a1 Slia g el )l oda lana) sl lede caaiind ALl ¢l 23
s s L8 oy Y1 2150 G LS Ol Lgle Cataras S 1Y) La
el LS clgdle g sadaall ) 5 Ao g 5l 346 ) (o (gadall AaSas (s S
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(ALl i) oY)

Lealaiind 5 fasall 12gd A g )5 Jaall daSna (yim a3 LY janis
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(1) This has been standard case law ever since Case C-222/86 Heylens
EU:C:1987:442.

(2) Case C-276/01 Steffensen EU:C:2003:228.

Charter of Fundamental Rights of :43 laiYL) (s 591 3laiDl &30l (§ siall (3lise (T)

Lielaia¥l s AnlaBY) y L ulid) §58a) e 285 34 54 (the European Union

LAY e ) 138 a2 s ) oY) 0 s il ) Sl 5 55 5V SV ikl al

ple e V (B 2005 )5 i giall 5 o)y 55l Gulaa s 2o s s¥) el all sacie) 5 A5 55

a5 U 8 15805 o] ] LS 83 5 (5Ll Vg i 8 gl 0S5 00 Y e

Yo q s ) A5l saalea (5o sk o 55l Vled

- Craig, P; Grainne De; P. P. Craig (2007). “Chapter 11 Human rights in the
EU“. EU Law: Text, Cases and Materials (4th ed.). Oxford: Oxford University
Press. p. 379.
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(2) This provision is found in Title V, Citizens' rights, and is based on the
existence of EU as a body governed by the rule of law. The right to good
administration includes rights related to EU administrative law and is
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Ll cdyida gl Ailiadl) Lgiaail madle ausy (8 Axd 5 4 pa (g sliae Y1 Jgall 4y pias
Aladll LelSla 5 Lgakas o8 UIBEA) ) Liis (5255 45 538 8 i 9 A4S (e Lgie JS
(saall la i
¢ OSA) Calls (3liall Y @l g cdillae cand 4y ) s3a f Jaa DU el
apaad o Lgmgen il iy ) 531 Jaell daSae el 5 ¢y 5Y) ey A8l
eliac Y1 Jsall Caila e Lol yinl Cang ) 2 5ll 5 el (g0 Aiila

therefore found in Title V instead of Title VI. The right to an effective
remedy in Article 47 is, however, an important aspect of the right to good
administration.
L) () 8 Lelay il sl g 48 g e () gl B (g0 058" 10 e 3ol o2 a5 ()
sl sl 3 e 5S05 Balal) 038 gl Al Ja 5 il 188 g cAaSaall ol Al Jilis g 8 (3))
Brase (o sl gty Alise s Adole AaSan 8 (o Jsine a5 JOA 8 dile 5 Alile daSlas
3.y ) L3 2 0 5l 6 3 ol 5 il 55 S (o] 59 5505
A ) el lanial e 3Y A small 038 Jia 55 31l RS 3 ) sall )
(2) PRECHAL, op. cit. 36, p. 143

(3) The Court of Justice ‘has jurisdiction to deduce from provisions of EU law
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e e (o S5 L Lgal) LGl Ll (e (£V) 33l 0 I8l Sy
LaSae alal Jlad Ciliai) 8 o) 8 (5 iall 028 Jidiiy Al ) aihall <l (§ siall
right to effective remedy, before sl Al 53 s sLiia laa 5 Aliinna
an independent and impartial tribunal previously established by
A e 5538 JOA Aale 48y phay s Ule 4 gLl b dds paddll JiS ol 5 daw
hearing should be fair and public and managed within a reasonable
e Janll Baia pad Gl 34 o coag cile) yaY) oda s 8 ctime
an individual should have the possibility Jiiaill g amis ge g ldall 55 ) gl
A Qi dalall e s L 13 5 cof being advised, defended, and represented
.and if needed in the form of legal aid 4 5 saclue JIA (e &l

salall (e IS () i (3Ll e (V) Balall ()8 ¢ ppaill 2o gl Laha g

the European Convention for the olwsy) (8 sial 4y 5 Y1 48N e (1Y)

Protection of Human Rights and Fundamental Freedoms (ECHR)

o (V) 3alal e (1) L5 (OO ale Gl e Jguanll b Gall o S5 )
OOAe Lalae 3 Gall o S5 48EY) @l

the criteria that the referring Court may or must apply within the framework

of EU law’ Judgement of 8 March 2011, Lesoochranarske zoskupenie, C-
240/09, ECLI:EU:C: 2011:125 Para 64.

(1) PIATEK, Wojciech. The right to an effective remedy in European law:
significance, content and interaction. China-EU Law Journal [online]. 2019,
6(3-4), p. 170. ISSN 1868-5153, DOI: 10.1007/s12689-019-00086-3.
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(1) Article 13 ECHR ‘Everyone whose rights and freedoms as set forth in this
Convention are violated shall have an effective remedy before a national
authority notwithstanding that the violation has been committed by persons
acting in an official capacity.’

1oh e e i Gl (3 gial A 5¥1 AV (e (1) 33kl O ) 5LEY) Hasis ()

Bl - Al dan e Slia algdl 8 ) easilal il dinall 48 gia b Jeadl) die - add J )
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Lovie i ol jian aaine b (oo sl (a1 sl oW1 i Alall sl daall il e

(o AaSaall il 13 QAS y Cal a3 Aalal) shadl dlen o Jlall dalias @lld Callayy

Allaadly 5yl dilall () 5S5 Cpa Auald Gyl (A (5 B B ) g g

ARl e 4] ol i U gy i B g (e padd S -
rl S AV (3 giall gy A agth padd S Y
Ay o A sall oY) Ampday - Jaadilly g Lgagds dalis 1558 o )] - |
Acliy dae Y duuliall lgal) s LHSH 8 Ania o
cﬁ.ﬂ Al lilSa) anal (<5 ?J 13 g ¢ ot o sy ?LM 3ac s ji cddly 4 cldy ﬁ.mi -z
A1 Al il L Ulae 4 a8 55 ony e i) 3 Losal) o3a IS5
o ) ALY o 3 50 565 elo i) (e 43St s (lBY) 25 ) ALl 4 5 -0
LY 35S e gl il Uk
MAeSaal b Alanivsall Bl QS5 Yl agdy Y S 1Y) Ulae aa yie diaclise -8
(3) Article 6(1) ECHR ‘In the determination of his civil rights and obligations
or of any criminal charge against him, everyone is entitled to a fair and
public hearing within a reasonable time by an independent and impartial
tribunal established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from al lor part of the trial in the interests
of morals, public order or national security in a democratic society, where
the interests of juveniles or the protection of the private life of the parties so

require, or to the extent strictly necessary in the option of the court in
special circumstances where publicity would prejudice the interests of
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Al 8 ) )Sae 4 il yie ) &3 o sedall 138 5 remedy before a tribunal (court)
Glai) e Jpamnl L8 5ol ) ol i1 JS o8 en (pms cJohnston s
Leal (ala i) oY s 2y Al Cile) ya Yl dgal ga 8 daite daSas alal Jlad
g g5 (0 5D ALasY) (0 58 Lgnany 1wl a5 agh sin i ) (il
A g e Al 5 a8 (55 () ouag ALl A8 ) (8 (Laid 5 pial
O Say AaSaall (L adi (g g () gadaal) ) BN Lgade adiad A1 Glead)
O B sl a4y dualidial) Ay y1ay) Aabiad) (pa cullas
Ol oSy - SA Al — (£Y) alal) 8 A il (3 sl of JaaDly o) el
OAEN 2 Lo Uia paia ()55 () cang 25380 038 () 2 208 L Jlaa (& auads
must respect @l s ¢ a yiad O casa s emust be provided for by law
pae" Cany 43l ¢35l o2l A sl Jay 130 e g5 the essence of that right
may be made only if they are necessary "& sz <l 13 Y] Ll ¢ salll

simeet objectives of general interest "ilall ialiadl Calaaf iy«

justice.’
(1) Johnston v Chief Constable of the Royal Ulster Constabulary, C-222/84, op.
cit. 27, para 19

(2) "must be able to cover the legality of the reasons for the contested decision’
for what the Court ‘may require the competent authority to notify its
reasons", Unectef v Heylens, C-222/86, op. cit. 37, para 15; The existence
of a judicial remedy and the duty to state reasons, are, however, limited to
final decisions (Ibid. para 16).
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correspond to objectives of (0 ) Ay Lghagin Al dalall daliadll
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) {53l 8 Al Aliail A leal) fane Ay 51 Jaall daSaa Ciadiii)

the right to an effective llad ilbaildlivy o J suanll 8 3ol oSl
il Jae Al cuilS 385 cyon Colson and Kamann 48 4 remedy

A yh ik o) (il 8 olisial) Claiy) Ay S 13 La s b il oa 3
O daiasall (3 g8l Y A il Sy (53 Aleal) (5 siua Jlanal LS ds )y
Gilaiy) Jils s off () Al s2a 8 daSadll Coald a8 ¢ oy 5Y1 A3 o il
M g Adlad Azl A laa JSH O g (LS ik g ) (L 8 oLl

(1) Article 52(1) Charter; Explanations to Article 52

(2) Karlsson and Others, C-292/97, op. cit. 76, para 45; more in GUTMAN, op.
cit. 89
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) “guarantee real and effective judicial protection’

Aol unadl Gua ¢ ST glail Tl aad ¢ Johnston Axad é
the right to effective judicial review "l 45lad 48 ) & all" o)
the right to access to a competent "iiaide 4aSaa Al e galll 8 3allg
s g (e oA Johnston sud) () 8 4l o34 @iLE 5 (adlits ccourt
ol o3 ey (AL il Ada 53 Gard ) (e a8 Aga) e (b bl Cilia)
by coiall (bl o &l a1l ol al s 8 e 5l ol W sty oS
&b Gall ot ad sasdiall ASlad) Gl ) A ) V) Jaad) el Cuald dpuail) o2
o) s Ama sl e (1) B3 (B asle e gaaiall ALl (g po ad )
285 aa e e lil) g Jlan Y (e Akl Alaleall sl e Directive 76/207
(AAS Ay

i e adUail G g5 Al Ailcadl) Aleadl Tase 25 clIA AdLaYl
Y Al Al 8 s kel S Tl ol G (Heylens Gl 8 S
(Ocodified form Gide sl L o <

(1) Case 14/83 Sabine von Colson and Elisabeth Kamann v Land Nordrhein-
Westfalen [1984] ECR 1891, para 23.

(2) Chief Constable of the Royal Ulster Constabulary.

(3) "pursue [a] claim by judicial process’ prescribed in Article 6 of Directive
76/207 on equal treatment of men and women".

(4) Case 222/86 Union nationale des entraineurs et cadres techniques
professionnels du football (UNECTEF) v Georges Heylens and others
[1987] ECR 4097, para 14.
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