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Abstract

This research aims to clarify the concept of economic concentration in the legal system for
protecting competition and preventing monopolistic practices, as it is one of the means
leading to the creation of a dominant position. The research employs a comparative
analytical method and is divided into three sections.

The first section examines the concept of economic concentration among companies,
defining it, explaining the relationship between economic concentration and a dominant
position, and clarifying the reasons for economic concentration.

The second section is dedicated to presenting the methods of economic concentration
among companies, divided into two subsections. The first subsection addresses the
methods of concentration in terms of the relationship between concentrated companies,
while the second subsection deals with the legal means of economic concentration.

The research concludes with the third and final section, which discusses the required level
of concentration as a condition for initiating control procedures. This section is divided
into three subsections: the first explains the required level of economic concentration for
monitoring, the second examines the required level of concentration for prior control under
Egyptian law, and the third and final subsection explores the legal basis for correcting the
anti-competitive effects of economic concentration operations.

Keywords: Economic Concentration - Dominant Position - Companies - Competition.
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1288 "A merger. is generally defined as a combination of two or more business
entities in which the assets, businesses, and liabilities of all the entities are
transferred to one while all others cease to exist". See: Sandra Feldman, Merger
Filings A primer Wolters Kluwer New York, 2014, P.2
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128 A merger: is a process by which two companies join and one new company
continues to exist. Also called a consolidation, a merger occurs when two
companies combine to form a new enterprise altogether, and neither of the
previous companies remains independently”. See: Elliot J. Feldman, Merger &
acquisition in the United States A practical guide for non-U. S buyers, Wolters
Kluwer, 2016, p.4.

2om A merger is defined as a combination of assets by two previously separate
firms inte new single legal entity". See: Petitt, Barbara S., and Kenneth R. Ferris.
Valuation for mergers and acquisitions. FT Press, Third Editions, 2014.P.6.

Gl L gl el @ de gead) AGY Lo A G DANVIYY Ay TE L YAE 5, gakall MY
2N o oY aladll ¢ S ¢ Sall dlde el DA il deSa 1S
Coiun dgene deal L3 EYT o o) dae oFE Dl OAAT/Y/Y Ly 3 £) Ll £0F 5, ekl MV
(il 3hiie 1993147 Lle () sis Al 8 kB L3 08 3 ool (oolal il oLind
SET e oY e A oy sy

1298 Smeth v. Van Gorkom, 488 A.2d 858,3 EXC 112 (Del. 1985).
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12%GSee Article 7 of the Clayton Act' No person engaged in commerce or in any activity
affecting commerce shall acquire, directly or in directly, the whole or any part of the stock
or other share capital and no person subject to the jurisdiction of the federal trade
commission shall acquire the whole or any part of the assets of another person engaged
also in commerce or in any activity affecting commerce where in any line of commerce or
in any activity affecting commerce in any section of country, the effect of such acquisition
may be substantially to lessen competition, or to tend to create a monopoly".
1296 Cellar-Kelauver Act is a United States federal law passed in 1950 that reformed
and strengthened the Clayton Antitrust Act of 1914 which had amended the Sherman
Antitrust Act of 1890.
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The Cellar -Kefauver Act was passed to close a loophole regarding certain asset
acquisition and acquisitions involving firms that were not direct competitors.

while the Clayton Act prohibited stock purchase mergers that resulted in reduced
competitors, shrewd businessmen were able to find ways around the Clayton Act by
simply buying up a competitors assts, the Cellar-Kefauver Act prohibited this practice if
competition would be reduced as a result of the asset acquisition.

http:\\www. britannica.com\Behecked\topic\101554\the Cellar-Kefauver Act.
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%92 Merger of Corporations: The Union of two or more Corporation by the transler
of theme of them which continues in existence the other being swallowed up or

mempel therein" See Petitt, Barbara S., and Kenneth R. Ferris. Valuation for
mergers and acquisitions. FT Press, Third Editions, 2014, p 9.
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3% A merger which is a business combination whereby two or more companies join to
form an entirely new company. All of the combining companies are dissolved and only
the new entity continues to operate". See: Gaughan, Patrick A. Mergers, acquisitions, and
corporate restructurings, Op. Cit, P11.
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source: Thomson Financial Securities Data, January 12, 2017
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130"A merger occurs when two companies combine together of from a new enterprise
altogether, in which two corporation lose their separate and unite to form a completely
new corporation”. See: Oesterle, Dale Op. Cit, p. 26.
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131 Jonathan A.D. Long, Mechanics of Mergers & Acquisitions, A. Paper Delivered
at The Workshop on Mergers & Acquisitions: How Not to Go Wrong, op.cit.; in
addition, Ameen Baggash Abdulhemed Al-Hemyari, Merger and Acquisition Laws
in UK, UAE and Qatar: Transferring Rights and Obligations, op.cit., p. 30; Donald

M. DePamphilis, Mergers, Acquisitions, and Other Restructuring Activities, Elsevier
Inc., 2010, p. 20.
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1332 Section 7A, 15 U.S.C. §18a, which declared that "(a)Filing Except as exempted

pursuant to subsection no person shall acquire, directly or indirectly, any voting securities
or assets of any other persan, unless but persons for in the case of a tender offer, the
acquiring person) file notification pursuant to rules under subsection (d)(1) and the waiting
period described in subsection (b)(1) has expired, if-

(1) the acquiring person, or the person whose voting securities or assets are being
acquired, is engag commerce or in any activity affecting commerce, and

(2) as a result of such acquisition, the acquiring person would hold an aggregate total
amount of the veong securities and assets of the acquired person

(A) in excess of $200,000,000 (as adjusted and published for each fiscal year beginning
after September 30, 2004, in the same manner as provided in section 19(a)(5) of this title
to reflect the percentage change in the gros national product for such fiscal year
compared to the gross national product for the year ending September 30, 2003), or

(B) (i)in excess of $50,000,000 (as so adjusted and published) but not in excess of
$200,000,000 (as so adjusted and published), and

(i) any voting securities or assets of a person engaged in manufacturing which has annual
net sales or total anets of $10,000,000 (as so adjusted and published) or more are being
acquired by any person which has total assets or annual net sales of $100,000,000 (as so
adjusted and published) or more.

(I1) any voting securities or assets of a person not engaged in manufacturing which has
total assets of $100,000,000 (as so adjusted and published) or more are being acquired
by any person which has total assets or annual net sales of $100,000,000 (as so adjusted
and published) or more, or

(Il any voting securities or assets of a person with annual net sales or total assets of
$100,000,000 (as so adjusted and published) or more are being acquired by any person
with total assets or annual net sales of $10,000,000 )as so adjusted and published) or
more.

In the case of a tender offer, the person whose voting securities are sought to be acquired
by a person required to file notification under this subsection shall file notification pursuant
to rules under subsection (d) ."

In addition, see Title 16-Commercial Practices, Chapter I-Federal Trade, Commission,
Subchapter H-Rules. Regulations, and Interpretations Under the Hart Scott-Rodino
Antitrust Improvements Act of 1976, Federal Register, Vol 43, No. 147-Monday, July 31,
1978, HeinOnline-43 Fed. Reg. 33450 1978.
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1333 Joseph Wilson, op. cit, p. 95; in additon, see 16 CFR$ 802.50,
http//www.ecfr.gov/cgibin/textidx?rgn=divb&node=16.10.18 87816 1802 150, last visited
on 12/7/2015.

16 CFR $802 51, FTC Premerger Notification Office, Introductory Guide il, to File or Not to
File When You Mus File a Premerger Notification Report Form, ftc.gov/bc/hsr, September
2008, p. 12.

1334 Federal Trade Commission Bureau of, Department of Justice Antitrust Division, Hart -
Scott- Rodino Annual report Fiscal Year 2017, Section 7A of the Clayton Act Hart-Scott-
Rodino Antitrust Improvements Act of 1976 (Thirty-Eighth Annual Report), 2017; Federal
trade commission, Premerger Notification Program, Donald S. Clark, Revised
Jurisdictional Thresholds For Section 7a of The Clayton Act, Federal Trade Commission,
(BILLING CODE 6750-11s, without year.
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3% International competition network, Merger Remedies Guide, ICN MERGER

WORKING GROUP, 2016, p. 2; Commission Notice on restrictions directly related
and necessary to concentrations, (2005/C 56/03), Official Journal of the European
Union, 5.3.2005.

%37 Organisation for Economic Co-operation and Development, Merger Remedies,
Directorate for Financial and Enterprise Affairs Competition Committee,
DAF/COMP, 23-Dec-2004, p. 7.
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