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Abstract
The courts conducting constitutional review no longer function as
“ivory towers”: they are part of the global dialogue about
constitutional ideas. The migration of constitutional ideas

represents a feature of contemporary constitutionalism, which
shows a kind of convergence between constitutional judges as
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individuals or between the constitutional and supreme courts as
institutions in dealing with issues that are similar in terms of
difficulty and complexity.

This research aims to conduct an in-depth analysis of how
constitutional courts use comparative constitutional judiciary
rulings and examines the factors that may affect the court’s
practice in this regard, while presenting the jurisprudential and
judicial trends supporting and opposing this trend and the risks that
could mar this process. With a statement of the position of the
Egyptian constitutional judiciary on this issue, analyzing it and
comparing it with other countries.

Keywords: (judicial dialogue - constitutional courts - citing foreign
rulings - comparative constitutional judiciary - danger of selection
- foreign materials - civil law countries - common law countries).
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(January 9, 2012). OXFORD HANDBOOK ON COMPARATIVE
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See: Martin Gelter and Mathias M. Siems, Citations to Foreign Courts
Illegitimate and Superfluous, or Unavoidable? Evidence from Europe, 62
Am. J. Comp. L. 35 (2014) available at:
:https://ir.lawnet.fordham.edu/faculty_scholarship/961
(DGianluca Gentili, Canada: Protecting Rights in a 'World wide Rights
Culture’. An Emplrlcal Study of the Use of Foreign Precedents by the
Supreme Court of Canada (1982-2010), p.39, in Tania Groppi, Marie-
Claire Ponthoreau (eds.), "The Use of Foreign Precedents by
Constitutional Judges", Hart Publishing, Oxford, 2013,pp.39-
68(Chapter2),available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2246364
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Didier Maus, Le recours aux précédents étrangers et le dialogue des
cours constitutionnelles, Dans Revue francaise de droit constitutionnel
2009/4 (n° 80), pages 675 & 696 Editions Presses Universitaires de
France.,p.676..sur le site: https://shs.cairn.info/revue-francaise-de-droit-
constitutionnel-2009-4-page-675?lang=fr
©®) MARY A. GLENDON, RIGHTS TALK THE IMPOVERISHMENT
OF POLITICAL DisCOURSE 158 (1991), Cited in, Anne-Marie
Slaughte, A Typology of Transjudicial Communication, University of
Richmond Law Review Volume 29 | Issue 1, p.99.
https://scholarship.richmond.edu/lawreview/vol29/iss1/6
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Judgment of June 19, 1989 (Juvenile v. State), Judgment No. 64/89
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()" Anthony Lester, The Overseas Trade in the American Bill ofRights,
88 CoLYM. L. REv. 537,541 (1988)., Cited in, Claire L'Heureux-Dube,
The Importance of Dialogue: Globalization and the International Impact
of the Rehnquist Court, 34 Tulsa L. J. 15 (2013), p. 15.
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CONST. L. 181 (2003 Laurie W.H. Ackermann, Constitutional
Comparativism in South Africa: A Response to Sir Basil Markesinis and
Jorg Fedtke, 80 TUL. L. REV. 169 (2005).
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Journal of International Law, 2003, Vol. 28, p. 40, available at:
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@ Vicki C. Jackson, Constitutional engagement in a transnational era
(Oxford: Oxford University Press, 2010), Cited in, Eszter BODNAR,
THE INVISIBLE FACTORS BEHIND USING COMPARATIVE LAW
IN CONSTITUTIONAL ADJUDICATION, Romanian Journal of
Comparative Law n° 1/2019, p.202, See also: Sam Miiller, Sidney
Richards (eds.), Highest courts and globalisation (Hague: Asser Press,
2010), p. 4, Hannah L. Buxbaum, From Empire to Globalization ... and
Back? A Post-Colonial View of Transjudicialism, 11 IND. J. GLOBAL
LEGAL STUD. 183, 183 (2004).
® Vici Jackson, Constitutional Engagement in a Transnational Era (New
Y ork, Oxford University Press,2010), Ibid.
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® Brun-Otto Bryde, The Constitutional Judge and the International
Constitutionalist Dialogue, 80 TUL. L. REV. 203, 203 (2005).
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(2007) (book review); Anne-Marie Slaughter, A Typology of Trans
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mondiale des droits de I’homme, tenue au Cap les 22-24 janvier 2009,
organisée par la Cour constitutionnelle d’Afrique du Sud et la
Commission de Venise, p. 8

() Sam F. Halabi, Constitutional Borrowing as Jurisprudential and
Political Doctrine in Shri D.K. Basu v. State of West Bengal, Notre
Dame Journal of International & Comparative Law: Vol. 3: Iss. 1,
Article 2. 2013 ,p.75, avaiable at:
http://scholarship.law.nd.edu/ndjicl/vol3/iss1/

@ Lee Epstein and Jack Knight, Constitutional borrowing and
nonborrowing, Oxford University Press and New York University
School of Law 2003, Volume 1, Number 2, 2003, P.196 ,available
at:https://scholarship.law.duke.edu/faculty scholarship/3398/

@ Anne Meuwese& Marnix Snel, ‘Constitutional Dialogue’: An
Overview, Utrecht law review Volume 9, Issue 2 (March) 2013, p.123.
“G. Dor, ‘Constitutional Dialogues in Action: Canadian and Israeli
Experiences in Comparative Perspective’, 2000 Indiana International &
Comparative Law Review 11, pp. 17-18, Cited in, Anne Meuwese&
Marnix Snel, Ibid, p.125.
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() J. ALLARD, « Le dialogue des juges dans la mondialisation », p.88,
Cité par, Josselin Rio.op.cit., p.37.

@ Josselin Rio.op.cit., p.48.

©®)Didier Maus, « Sur la mondialisation du droit constitutionnel », in Les
institutions du droit constitutionnel a I’heure de 1’intégration européenne,
Mélanges en I’honneur de Maria KRUK-JAROSZ, Varsovia, 2009, p.
88.

@ Rahdert (M.), « Comparative constitutional advocacy », American
University L. Rev., vol. 53, 2007, p. 553-665, spéc. p. 576, Cité par.
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& Aihaall cliled lha culS ) 48 dds Dl e VL) sab
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Julie Allard, Laura Van den Eynde, Le dialogue des jurisprudences
comme source du droit Arguments entre idéalisation et scepticisme, Les
sources du droit revisitées, p. 291.

) Julie Allard, Laura Van den Eynde, op.cit., p. 291.

@) J. ALLARDet A. VAN WAEYENBERGE, «De la bouche & I’oreille?
Quelques réflexions autour du dialogue des juges et la montée en
puissance de la fonction de juger», FUSL, 2008, p.110 et 115.Cité par,
Josselin Rio, op.cit., p. 5.

® Josselin Rio, op.cit., p.52.
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) Benoit Frydman, « Le dialogue des juges et la perspective idéale
d’une justice universelle »2007, p. 4, Article publié sur le site:
https://www.academia.edu/2319767/Le_dialogue_international des jug
es_et _la_perspective_id%C3%A9ale_d_une_justice universelle
dh_\_m} YAVA r-.l.cGsu\)mu)udS&un\J\u}d\h})}\usl_d:d\?sta.d\ 3lzad |y
Il agia JS alaninly Gl Lad uali s AV ik Lo s ST agia JS anal (al
AaSaall 3liad On Glelaialyl 4..11.&:‘) 2ial 494})}\1\ Jaadl 4a8aa \AJM G_J\ A_I\J\.S\‘J\
o Jall sa LS dals Clle gena Ji (e gy oY) AaSaall b agl) a5 4S5 51 Lial)
Kg)ﬂ\j s oll L,\}J}i GA Lladl eSL;A\ (e Bliad & slad 3aatiall by gl calelaial
L
See: Anne-Marie Slaughter, A New World Order, FOREIGN AFFAIRS,
Volume 76 No 5 , p.189, available at:: www.irl0l.co.uk/wp-
content/uploads/2017/11/slaughter-the-real-new-world-order.pdf .
bt 3k ge dadll b oanlSYI Allall g (s sinall Sl o bl opstadll O
S lias dall (3 i i (Jal Jans le ¢l il g ol i g
Lo $)paill Lo C0lSa (ol 1o simall Galadl g mge Jon (i 8l giuall 00
«) )JA.LJ\ L3 ‘).La...md\
"’organisation d’une conférence au Conseil a 1’occasion du 55¢me
anniversaire de la Constitution, sur le théme: « Le Conseil
constitutionnel: Quelle place? Quelle perception? Quel controle? Quelle
perspective? » avec la participation de Nicole Belloubet, Denys de
Béchillon, et propos introductif de Jean-Louis Debré".
Voir: Josselin Rio, op.cit., p.53.
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()" Anna-Marie Slaughter, A Global Community of Courts, (2003) 44
Harvard International Law Journal, pp. 192-193.available at:
https://www.jura.uni-hamburg.de

@ Anne-Marie Slaughter, « A Typology of Transjudicial
Communicationy, Ibid, p.771.
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() Claire L’Heureux-Dubé, The Importance of Dialogue: Globalization
and the International Impact of the Requinist Court, Ibid, p.17.

@ Tbid.
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O Ibid.

@ Tbid.

® Carsten Smith, The Supreme Court in Present-day Society, in THE
SUPREME COURT OF NORWAY 96, 134-35 (Stephan Tschudi-
Madsen ed., 1998).

@ 1d. at 135.

©) Claire L'Heureux-Dube, The Importance of Dialogue: Globalization
and the International Impact of the Rehnquist Court, Ibid.
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) Anne-Marie Slaughter, A Global Community of Courts, Ibid, p.195.

@ Tbid.
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) Lee Epstein and Jack Knight, Constitutional borrowing and

nonborrowing, Ibid, p. 204.

@S, CASSESE, Legal Comparison by the Courts, in Piélagus, no. 9,

2010, p. 21 et seq., at 2, Cité par, Maurizia De Bellis, Ibid.

©®) G.F. FERRARI and A. Gambaro, Le Corti nazionali ed il diritto

comparato. Una premessa, in Id. (ed.), Corti nazionali e comparazione

giuridica, Edizioni Scientifiche Italiane, 2006, p. VII et seq., at XI, Cité
ar, Maurizia De Bellis, Ibid.

Y Eduardo Ferrer Mac-GreGor, & Rubén Sanchez G, FOREIGN

PRECEDENTS IN MEXICAN CONSTITUTIONAL

ADJUDICATION, MEXICAN LAW REVIEW 294 Vol. 1V, No. 2, p.

294,

) Anne-Marie Slaughter, A New World Order, Ibid, p.186.
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() T. GROPPI, « Le recours aux précédents étrangers par les juges
constitutionnels », in F. HOURQUEBIE et M.-CL. PONTHOREAU
(dir.), La motivation des décisions des cours suprémes et cours
constitutionnelles, Bruxelles, Bruylant, 2012, p. 56.

) Vicki Jackson, Constitutions as ‘Living Trees?: Comparative
Constitutional Law and Interpretive Metaphors (2006 75 Fordham L.
Rev. 921-960 )available at:
https://scholarship.law.georgetown.edu/facpub/108/
©) Vicki Jackson, ‘Federalism and the Uses and Limits of Law: Printz
and Principle’ (1998) 111 Harvard Law Review 2180, See also: Anne-
Marie Slaughter, A Global Community of Courts, Ibid, p.192.

@ Anne-Marie Slaughter, A New World Order, Ibid, p. 182.
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2007, p. 309.
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) The most contentious cases were Roper v. Simmons, 125 S. Ct. 1183
(2005); Lawrence v. Texas 123 Ct. 2472 (2003); Aktins v Virginia 536
US 304 (2002); Foster v. Florida, 537 US 990 (2002); Thompson v.
Oklahoma, 487 US 815 (1988). See, e.g. Joan Larsen, Importing
Constitutional Norms from a Wider Civilization, 65 Ohio St. L.J. 1283,
1286 (2004); See also the transcript of a debate between Justices Scalia
and Breyer on foreign law, available at
http://www.freerepublic.com/focus/news/1352357/posts.

@ Sujit Choudhry, Migration as a New Metaphor in Comparative
Constitutional Law in The Migration of Constitutional Ideas S.
Choudhry, ed., Cambridge University Press, 2006, p.1.

©®) Norman Dorsen, The relevance of foreign legal materials in
U.S.constitutional cases: A conversation between U.S. Supreme Court
justices Antonin Scalia and Justice Stephen Breyer International Journal
of Constitutional Law, Volume 3, Issue 4, October 2005, Pages 519—
541, https://doi.org/10.1093/icon/moi032
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Gsiedl Gl laph o Al AWy Jde glusy WS Gus (Scalia
i el b A5aY) dealal) 3 ae LI @pa Cus NormanDorsen
(’),Y « e 0

sla Ladie dhpabd) clagiad)l 8 U aag zed 2 of ) Ll
DU gsadl) Galae J8 e Yoot ale G oany Qlll ulae ¢ U8) (5)5gaad)
Glads DA Al Aasil) Load o 138 . aa¥) olal) ) slal ol by
sl 758 Laie s (Alito lilly Roberts Liell deSadll (i)l ¢ L)
Ciagind daa 2oy oSal) 3 a0l aladi) o Fadl) Guae el
(), J3al

ale s 4l gl g Gl plaall el aladiud of e olualll gl s
sl degyde clalgdnal) o3 Jie oS5 ol ¢ Scalia il s o< Aals
(") de g yiag sase cuilS (Breyer omalall daaally Loty (5asde

sy IS Leie callal ) daSaall danilly a1 13 e Sujit Choudhry @l O
g_iLu)\.AA u\ﬂ ¢daaiall uhy;j\ ‘55 Aalall c\_\;“ ‘55 eh&hﬂ aJL:\ ).\S\).“ L\LASJ\ 4;“.3..4
S, u.i).\A.\AS\ \.@_11..41:\ uAu.u.a\ & o)dh A.,L;M\ ML@;S} }A.u Y g_\bas]\ J\.@_..n.u.n\]\
Sl gandl) g gamlin cpdll (alAEV) e il Adai€a de W) CilS el

A conversation between U.S. Supreme Court justices (2005 )3I
nternational Journal of Constitutional Law 519; Transcript of Discussion
Between U.S. Supreme Court Justices Antonin Scalia and Stephen
Breyer, American University Washington College of Law ,available at
http://domino.american.edu/AU/media/mediarel.nsf/0/1F2F7DC4757FD
01E85256F 890068E6E0?OpenDocument.

? A.L. Parrish, « Storm in a Teacup: The U.S. Supreme Court’s Use of
Foreign Lawy, University of Illinois Law Review, 2007, p. 37.
®) Sujit Choudhry, Migration as a New Metaphor in Comparative
Constitutional Law in The Migration of Constitutional Ideas, Ibid, p. 3.
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Mgl dicalae Scalia &l <y Laall Lyysl Jod e waall 8 Lgial
@l oY Bl (Roper v. SImmons ducai & gajleadl 4y 3 duia¥) Gisadl
idsal) sl e daed) ) Wl sanS gl bl 4 o sl daled)
Onapnall aliey) dugie o dygieall wa WSAl LwnY) chbEll ) ALY
Al g Lalal) Loghal) dgalon 3 3ol 5ol i ¢ eSaal (ghl) 8 L lasl)
Oo galy i o Basiall Gl i) el Jaedll b lgde agead)
M, aial dge Ao slac¥l Dla

LAY Ll Glas) saley Oslsios Llall AaSaall sliad of (yglgeayl iiasg
Oseajlay DAY ot wa sl s ateg (Sopa¥) ginell Gpuansgall £l
138 Lgasy 3 AiLiaall Aol 3 1580 ALaill Gilsad) sa Jlsall Gillall b
(), ¢ silall dpely sl

bl siwall LBl Cula e Al () & s gl e LS
s6d Ol Ay o LB ddee Haly gas o=l 1a ol L) @lsalls
Gy o caall e b Jail) (e cagr Tl Ddadl Guilodll dana Sl
Lo dpd bl 8 20 aleas e sl 2)ls sLaadl

() Stanford v. Kentucky, 492 U.S. 361 (1989).

@ K.G. Balakrishnan, THE ROLE OF FOREIGN PRECEDENTS IN A

COUNTRY’S LEGAL SYSTEM, National Law School of India

Review, Vol. 22(1),2010, p.6.

@ Voy. Gray (D.), « Why justice Scalia should be a constitutional

comparativist... Sometimes », Stanford L. Rev., vol. 59, 2007, spéc.

p. 1249, Cité par, Julie Allard, Laura Van den Eynde, op.cit., p.306.

LSl G LS5 ) siuaall jedal aghl sl 5 aa JlSEL o selia (il 6 ¥ 58 ) stuall £l duady

B LU Lae A il 4 a) Alen L i o ey — gkl pagall ki) 5kl

clhad ) delaall sy Layy LDkl i ddaludl = sen (o Laale Leilay ()5S 4 sk

VY b dpaill 31998 iy 0 Ay Llall ) giveal) AeSnall aSa Lgila sia Ly () g
_"%J}hd"&&f\m Yo Al
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ol Printz v. United States 4.8 iScalia ST 144V ale 8 (Jld) Jaw
(\).«‘)3:\“35\ e dagal by O)laall Jalanlly

Basiall LY 8 Lel) Aol ol Aala) Al P (el e 5o
S i) LSaal bl gl 21" Jss " Breyer and Scalia
L) Ol sl ddadl Slaall s ¥ ah AL o)k dgag’ Scalia
Lo agh Aglaa’ g peaiill 8 asslad of Scalia S5 copain sluls ey La
gl el die a5V O del Yy a4 5 Ledie aaiaal) dagd Loy caging

oo S gLl anls JScalia o) o b Aol o e ol
Ol o s ) Clarence Thomas _alll Jidl Jduw Je agia sLiadl
Ol fScalia il sty (cliagall o padl o da3T auiy sl
aall gl LS O GululTl Al b e’ ) el damy of oKy i)
Gsally Laia) MY idagll ol Bileiad deslge B dngill et 4l (s
NS\

Qlladl DA e Ll Gagas GedY) (e degaas o clalany) sda cawdls 3
:adal)

Bladll miey claludl (o deadll fame @il e AW daall 1J5Y) callal
+A32adg dgapdts Cllalus

abaaad) 388 Luld e ) daal) SN Calladl)

) Murkens, Jo Eric Khushal (2008) Comparative constitutional law in
the courts: reflections on the originalists’ objections. LSE law, society
and economics working papers, 15---2008. Department of Law, London
School of Economics and Political Science, London, UK. 1.

) Foster v. Florida, 537 U.S. 990, 990 n.* (2002) (Thomas, J.,
concurring in denial of certiorari.)
© Roper, 543 U.S. at 622 (Scalia, J., dissenting.)
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Gl zas Ol "illalud) cp Jeadll Tase Cingar 43) Jlisg - Aadaljiasall diaalial
Zoas o diiy oo Lol dauleshal) of laaleall 3 Joaall 3ok e iaY)
Lol Al Jlas 8

gyl Agdlsall Bk oo AN e 2jel Adsall LR el 385 adadas
o A Gioudly Gl e GRLEY) b dnall Dl dlalall o WS
o elmll Gl Aulan) Ll LSE A WY didadll ol dela
Al 8 ala Al Ll aelgill mas b auely o0 "odial)

Ol Adilie Jsitall (e 4 s (3 43 Scalia pald) JB ol 1 g
ailadl) Alalll sy ¥ 4l V) ¢ gl delua dilee b ade SlaieVly aY)
Da e gl e 3 ALEYF L)k o) WS Lawd oAl Jei O
@6 o Y dial jilas Lo alae¥) lpaai ol gl el of
Sl slae¥l ol bdlie mas mii @ WS gl paill &3S s2gl S
L W i judicial elitism® "isladl Loadll' e Jbe 5o duial) Giloud
O, Gl dale lle o] po iyl

"clalad) G deadll' Tase ) saticadd) daall oda o s Y adsl) )
LeSadl) b slmill Laat)l) aleal) (san) Y Blai Laa¥) (e DS B Jeas
(B dus e = gl b lgle (aseaidl @bl Lla o A

DK, G. Balakrishnan, Ibid, p.6.
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O, Gall Gady gAY Jsall Gaylall 52l ) Chagy (SopaY) pUaily 5asiall

G e Y sl o Bewy abaes By ol Leoad Jle gadsal el LS
M550 U oalie) gf a5 Latie duiny OIS Lo agll

Pha e 25 Y (Scalia (sl & aniall LYl il juanll dapscall dlaally
rra ol an dW) DA e g @sieal) daadll DA e i cpSlal
sl el ¥l ) 8 L S el 8 AKEe gal Gl ' 12U Scalia
Laylall Casd oda L[on] [Auia] Lladl) 56)a sliaill & Laaad) IS (e yuiill 51
iblge widi " of Gajidal) e Cus ¢ Jabian ol Jla (8 cbiY) L Jais )
Sl5all 130 58 of Llell daSadll e g 3L L pilsdl 2k

Ll Algiindl] agina e Gléy (aayua Scalia =) Jie Oslsa¥l OIS LS
e Llaad) 03 o sa Ll S Bl Jue e L dsial) Ll 8 ]
Y Galhad) dlg A bl s3a oy calide Al e Al ) pds WY dudaljian
- 0098SaY) Lebans (A wil) (a gl ads By puallys (e

b Lol A5 a1 sasall by ) 3 pUail) 4l AN Aaal) Jsa 2y 3all )
S.G. Calabresi, A Shining City on a Hill: American Exceptionalism and
the Supreme Court’s Practice of Relying on Foreign Law, 86 B.U.L.R.
1335 (December 2006), Jed Rubenfeld, Unilateralism and
Constitutionalism, 79 NYU L. REV (2004), available at:
https:/nyulawreview.org/wp-
content/uploads/2018/08/NYULawReview-79-6-Rubenfeld.pdf
@ Goldsworthy, Jeffrey. ‘Constitutional Interpretation: Originalism.’
Philosophy Compass 4.4 (2009): 683.
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S Bepdll slial ) Gl e dLejd e e LSly A
faser ear o il (e Y1 138 o g 09 5Ll U (e Adaledl e "eSanyY
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Bl 555 Gubail (ol duauilid] 4l
el sl uls (e Lo slae¥) @ ) maall 5l (e daall s 2
oY) dsleadl gileulls slginuy) Al
1) L) Jes Ll Jasdl e AEA) ass of sV 1 Ll sy
Jie M egallly . Asall Gailal) gkl Luwia¥) Aaladll Glged) daSaal) Crardiiad
Gy a4 WS (pamall et o e GV e el LSSl 8 e aclsill sda
O ol e caslin i 90
Jaally lew Al i ) slaadl) alSST ) esalll ld Cram alall gy
erosion of parliamentary dsll sabud) JSUy cilubudl aia 4 Sl
"sovereignty
ol Y S gl oy Augldl sl hagll allal) 8 sabadl S8 Sy,
Al gl Gl dhee A s U Gageadl) 4n es cballe
Jals clay) ) Lad ogei 8 Sl o ge a2l Gle Sl ol
Dvae O (e a )l et gl lai¥) BSal et o e cAagilall DU

(. 4aie gt 3 o)ls (3851 38 cans g8 (05 3 Gl & 05l

) Tan Cram, 'Resort to foreign constitutional norms in domestic human
rights jurisprudence with reference to terrorism cases' [2009] CLJ 118,
123-124.

@ Ibid, p.125.

®) Donoghue v. Stevenson [1932] AC 576 per Lord Buckmaster
(dissenting) [House of Lords.
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i e LY salall Al Jlal) @Sy L ) geilall & el el
N39¢ ald gVl

g rial) (8 Al 8 5ude dugil HISE lla clS 1) 4l ) culadl 138 gy WS
CBA ) OIS 13l L lgle SLaeY) (gae B il Lgal) Bagel) Jah aiSay s3I sa
(). Lglpy aSlaall du yt 23gs 35 138 (o Liadf aBgidl) (ad clld

Gl gt el ia¥) Galsad) st At iyl asl aaig
Alge (90 (SpY) ) o Auial claiy yules iyt B 4l a 5aatall
Y ealhiall 138 e Aabid) duepally dadabienll Aokl ) atiey il 1y
o5l oY dgsal Aale ) BLAYL saaid) Vsl gt el sLadll sy
5 (5 Dlhuw e opaiall (KpeY) ) Glallly CBlnd et ) i
M. 2l clga ) Aysicell Aabd) (g Slaliy Liad dilu zad (o) - Aua]
Opilall Aol alaasin) amn Al Scalia &l o) 4 Cigall a0 st
e ) Thompson v._Oklahoma iz & gyl puddl) & aY)
Loldl) Aigiall juait) Lagal dadl slaticiScalia ol Ciay (Jbad) Qi
ol b DY o dalie " Ll el Lol Ciage "saliaddls
()21 sl Luclody) il siieal)

) Ernesto J. Sanchez, A Case Against Judicial Internationalism, 38
CONN. L. REV. 185 (2005), Ian Cram, Ibid, p, 123-124.

@ Richard A. Posner, Foreword: A Political Court, 199 HARV. L. REV.
31 (2005)

© Robert J. Delahunty & John Yoo, Against Foreign Law, 29 HARV. J.
L. & PUB. POL’Y 291, 295 (2005), p. 299.

“® Thompson v. Oklahoma, 487 U.S. 815 (1988).

) 1d. at 868 n.4 (Scalia, J., dissenting).
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Mg

@1d.

) Atkins v. Virginia, 536 U.S. 304, 347 (2002), Lawrence v. Texas, 539
U.S. 558, 598 (2003).

@ Syjit Choudry, “Migration as a new metaphor in comparative
constitutional law", Ibid, p. 7.

© Confirmation Hearing on the Nomination of John G. Roberts, Jr. to be
Chief Justice of the United States: Hearing Before the Committee on the
Judiciary United States Senate, 109th Cong. 200-01 (2005).
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LA L Ale S Aaaliall )al Alas) dabe paveads ) By Al el
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st (Al "Agisal) 5)ladl'] aladnny) s Gle Alberto Gonzalez il LS
s gl as (gAY Bl ponill s Caaing Llall AeSadll Le)d

() Stephen Yeazell, "When and How U.S. Courts Should Cite Foreign
Law" (2009). Constitutional Commentary. 1028, p. 50, available at:
https://scholarship.law.umn.edu/concomm/1028

@ Robert J. Delahunty & John Yoo, Ibid, p. 299.

) Pierre Legrand, Comparative Legal Studies and the Matter of
Authenticity, 1 J. COMP. L. 371, 419 (2006) .

@ Gonzales (A.), « US Attorney General », Prepared Remarks of
Attorney General Alberto Gonzales at the University of Chicago Law
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& Al Gilsd) Aadiad o (g Cus il 8 e JOhn Yoo el s,
Sladl KY€ uiblsd) glad) e "Bl 4l (g)sieall )
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Caals (LS5aY) Lled) daSall 5aY 1 ehY) e waadl o4l ) Liad iy LS
il LWl avjats Glie cpilasially oYl alac) e — Agall Slelya] Gulid!
Alud) ) el AeSadl o alsi @l Gyus dpelan) CiheV) am - b
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J<a ) Jsaall e 5pml) apl Galseall alasiu] 138 o 513 dgag (e YOO 5y
). Jlad U< 5ol (emgin asles e @ aa) JSST

School, 9 Novembre 2005, available at:
www.usdoj.gov/ag/speeches/2005/ag_speech 0511091.html.

D Julie Allard& Laura Van den Eynde, op.cit., p.304.

@ Foster v. Florida, 537 U.S. 990 (2002)

) Roger P. Alford, Misusing International Sources to Interpret the
Constituion, 98 Am. J. Int'l L. 57 (2004), p. 59.

@ Robert J. Delahunty & John Yoo, Ibid, p.298. 299.

©) Ibid.
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e Akl i oa o@a Blay D fRdladl a5l adagl) 3pall
S diaY) aaball odgd dulgn) sl Hhladl dsine ciuagiall
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G A gl e Lila dibide 5ypilain 8 duelda) caglall of Galad
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280 o Gang b (e Yy oKUy 858l 4058 Glaadll b g LS adiadll
7 laal Glad) ) 5LEYL L Llosall s

) Vedel (G.), « Souveraineté et supra constitutionnalité », Pouvoirs,
1993/67, p. 96, Cité par, Julie Allard& Laura Van den Eynde, Le
dialogue des jurisprudences comme source du droit Arguments entre
idéalisation et scepticisme, Les sources du droit revisitées« op.cit., p.306.
@ Berkowitz (P.), « Laws of nations », Policy Review, avril-mai 2005,
. 78.
g) Jack Tsen-Ta Lee, Foreign Precedents in Constitutional Adjudication
by the Supreme Court of Singapore, 1963-2013, Washington
International Law Journal, Volume 24 Number 2 4-1-2015, p. 277.
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slaa an "Baladl e palieVl o s Allall sda gl 1 eV Qg
&b Osbilaal lyray Al @b Lalh - Dwbadl Gl e aall B
O G BHLEDU el Al dgnd iy Glo ey (andld asiall LYY
Ol Geasty (Auial) deall slgdna¥) il cmd deSad)) cliacl e
O o s Labaall Oginy Cgniadll Cagall Gl Lia IS8 L0501 saldl
GVl ) dal e Cud I8 LalSal deliay a5t 8 L) oSlal)
(M), 1S 13g0 A pal AeSna 2 of Jal e csasiial)

Sadl b clashll e 13 Jee b Jbd) Jaw e Scalia ol Jolo
e Cun oLyl Baind 4ol uled) lliel 8 pm o s 2S04
g " e free GlSa Gad 4y cleSlae 3 olKe 4l Jsall il " oL aDle o

) Dissenting Opinion of Justice Kristine Kriima in Case N0.2008-03-03,

ara.o.
g) Roger P. Alford, Misusing International Sources to Interpret the
Constituion, Ibid,
P. 59.
%) Sujit Choudhry, Migration as a New Metaphor in Comparative
Constitutional Law in The Migration of Constitutional Ideas, Ibid, p. 3.
@ Antonin Scalia, Program V: Commentary, 40 ST. LOUIS U. L.J.
1119, 1119 (1996).
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()" sl e
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oy o ald (e Lagas o8 e 358 b Zledd) (o John Marshall L)
Chasals sl John Marshall s 8 cal W :adliy ¢ laall 4aY) 8ol
el Claglealls HIAY1 Ighalin o)) clalid) Calina (e sladll (Ko Gua L4 gal)
LDSIL ayend Jan (Opldll (B agDle) ae BLEY) DA e caeiSas
pn ASaY) cbbbiaall slaad cad Qi) diaill Aol L Dlial
DY) iiblge o diilay (368 o (ask Yoia Ulss GsigS Ll i .o Ll
bl jraall caly Wl il Je s "dlgall GV el gl L. il
M), 5091 3 L
i bkl | il f

pSadl duiliiily aga s walidly didacl! 4nall
i Aia¥) Aaliadl) Galgalls lgnn) b ALY SR o dasl) o3 Si%
o S il " Al g sladl) ol Gl Gy audiy oSSV Basa
(a8 gl 25,aall Ll ey Jresult-driven cherry picking® mitil) ulul
& Bl LYl slial () yued as ey <haphazard comparativism

" Tbid. at 1121.
@ Ibid. at 1122
©) Roger P. Alford, Misusing International Sources to Interpret the
Constitution, Ibid, p.64.
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Gils e oDl G 4 06 B AuiaY) Gl Wl o Lad
Osladll L) 8 8y e Afli) I8 Ak 8 1 o malgll ey sladl
Gaie e b gy caal e o ) dee o el s gl palaidY) s
G Levie (e (g9l jliaaial o) " alaRoper v. Simmons  dud b 4,
ot 9oy o Dlie JLE 20 ¥ oelld (DA dalady el S8 xae
(*).'sophistry

(bl Alalaie) duial) chY) sdgd AeSadl) dslid lScalia zya (fal
Voalsal Ml o (bl Lo Alal jhall e el S gl e vaad)
Gt o i Y AeSad sl o La Miphd Gl Al - e e

(DChief Justice Roberts at his confirmation hearings, transcript, available
at: http://transcripts.cnn.com/TRANSCRIPTS/0509/13/se.04.html.

@ Repeated at Confirmation Hearing on the Nomination of John G
Roberts Jr to be Chief Justice of the United States, 2005, 109th Congress
200, 200-201.

® Printz v. United States, 521 U.S. 898, 921 n. 11 (1997).

@ Printz, 521 U.S. 898. at 921 n.11.

® Roper v. Simmons, 125 S. Ct. 1183, 1228 (2005) .
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(). Lpmsiiall aa i Cilgag allal el cite

oodl TN 3 GV 8 Lall sl sS ¢snliadl 13 e
Adad) Gilgad) 8wl (3iad (3 BLAN) (e Yo agil)8

las L5 Llall Aadll capis (o) Jisg 4 Roger Alford (g5 <lliSy
IS Ayl amg (8 lskad Jlsall lail e ofy Alaluiay Al ddky dussl
(")_M

Goinll skl clag Aliey Auiall slsall sladic) of Michael Ramsey sy
daia¥) laldly V) sl agiiy oy Jaieall ilesane Lebatiy lajlias il
(el Analgy dusis G 138 cie el 35 ()4t sl @Dlcali agl Lulial
"sakall e Aalud) Joa ls<all Addliag o Wial duda sl John Roberts
wuulicherry—picking Sl Cala ) adlads b)\Sia (pe oualdl) (S

(), dalall ail)]

il SNy Yeo¥ ale 4 Lawrence v. Texas isaiScalia aldl La aaiy ()
Gl Gl (s Sl a3 ) Ay 51 LY S 0l 8 o G I (e el

Asia pe
@ M.C. Rahdert, Comparative Constitutional Advocacy, 56 AM. U. L.
R. 553 (2007), Cited in , K.G. Balakrishnan,Ibid,p.5.

Roger P. Alford, « In search of a theory for constitutional
comparativism », UCLA L. Rev., 52, 2005, p. 639, p. 641-642, p. 644, p.
713, Cité par Julie Allard& Laura Van den Eynde ,op.cit.,p. 303.

@ Julie Allard & Laura Van den Eynde ,op.cit.,p.304.

) Audition de confirmation de la nomination de John G. Roberts, Jr.
devant le comité judiciaire du Sénat, 109th Cong., 2005, disponible a
I’adresse www.gpo.gov/fdsys/search/pagedetails.
action?granuleld=&packageld=GPO-CHRG-ROBERTS, p. 200-201 .
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Sl ol il
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une Lisgly slety eled o dags claliml i o i) 4l 8 LDl e
S aSladl) de gana bz ey daSaal) Allaly 8kl critique identitaire
™. lgan il ladl) sl

() JEHOSH PAUL, As courts look for light from foreign jurisprudence,
they can refuse to be blown off by it , August 1, 2022, available at:
https://theleaflet.in/as-courts-look-for-light-from-foreign-jurisprudence-
they-can-refuse-to-be-blown-off-by-it/
@ Yash Ghai, Sentinels of Liberty or Sheep in Wolfs Clothing? Judicial
Politics and the Hong Kong Bill of Rights, 60 MoD. L. REv. 459, 479
(1997), Cited in , Saunders, Cheryl (2006) "The Use and Misuse of
Comparative Constitutional Law (The George P. Smith Lecture in
International Law)," Indiana Journal of Global Legal Studies: Vol. 13:
Iss. 1, Article 2., p. 67, available at:
https://www.repository.law.indiana.edu/ijgls/vol13/iss1/2
diilaind s 8 5 sill L=l Of F JACQUELOT Jsy (asemal) 2 o ()
" OsoAT LS A calie il o sedally Lia (o lag 4dl uiaY) Adlalll ASa YL
dlee ¢l s us «l’auteur d’un roman dont le début a été écrit par d’autres"
Jsladl 0l s Lotie alall gilaia () iy 5 oualill 4y 50 (puaksd 25 il
F. JACQUELOT, « L’ambivalence du recours au droit comparé¢ par le
juge constitutionnel », p. 158-159, Cité par, Josselin Rio,op.cit., p. 64.
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EXPGI(CARNAIR

b Sl AP o agilUS 8 dang I Aygicall AeSaal) sliad yual @lliSy
Ala G 1Y el e Callsall sdgl AaSaall Slatas) 5,8 Jguabyy lelge ol
oppeait e Aaial) Slaall Cligay syl Lysicell AeSaall Cilige (g 40l
Al gl al o ul oSly "Wilse LSE Ak’ medl ol 4l e
(), Lopia

saliaall LaaY) manll & ey L delaliiall clilgdnn) CadlSs cunli WS
3 a0l Jon alid) Gl o e pi)ll e 4l o il dgay clia
o=l gl oSa (Sl Dlgha Wy iy WS 05 L Llle adl V) (BSen 0055
(bl cainng g Al Agal (5)giaall HUaill Lol 3Hleall e s Jseasl) (1
). 508 laing 13gmg By bty I3 8 cramn (<o aillac s cadolis

) Thompson v. Oklahoma, 487 U.S. 815, 869 (1988.)
V) ol e Cans A s Ay sl Al LA Y VY e Jia g 149 ale i ()
Ll o3a Jsa g Y1 (e el )8l V) e ST G (e cdpia ) aSladl (5 s
e Ll o) )l JBA (e dial 33l saad da g5l Ay ) sl daSadll LIDA @ Ll il
Al sy
Separate opinion of Justice Anatoliy Kononov to Judgment 25 April
2001 No 6-P. Separate opinions of Justice Anatoliy Kononov to
Judgment 30 October 2003 No 15-P and Judgment 16 June 2006 No 7-
P., Separate opinion of Justice Gadis Gadgiev to Judgment 14 November
2005 No 10-P. See: Sergey Belov, Ibid.
® Ernest A. Young, Foreign Law and the Denominator Problem, 119
HARV. L. REV. 148 (2005), 165-66, Cited in, Ganesh Sitaraman, The
Use and Abuse of Foreign Law in Constitutional Interpretation, 32
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«( Day O’Connor: Bader-Ginsburg: Kennedy:Breyer) (i &esff‘y\
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(). Zkalanall Jsall Ay
Clse o Lot fpin Y 8 2V oSladll L3 Breyer bl Lay
(") 13< e 201438 AU dibiaal) Jglal)

Harvard Journalof Law & Public Policy. 653 (2009),p.661.available at:
https://scholarship.law.vanderbilt.edu/faculty-publications/937.

M John O. McGinnis, Foreign to Our Constitution, 100 NW. U. L. REV.
303, 329 (2006),available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=790945

@) Janis Pleps, Foreign precedents in the case-law of the Latvian
Constitutional Court, EUROPEAN JOURNAL OF PUBLIC MATTERS
No. 1/2017, p. 23.

® Printz v. U.S., 521 U.S. 898, 977 (1997) (Breyer, J., dissenting).
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)<5 Le @y o paseadll 3a 3 Aliles jl dgag oo eVl sLadll e LS
sails ST Lglany Las uinY) AL ilaia) 5236 e Welse ieArden Zuslil)
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i oSall o hal of 8 @l 1aa sedag csaasa duad slen Y (sl Jlally
tested in LUl 3,080 Sy mualy 80 4l by 38 (Ggea sl aalasial
.(°)L.,7J,.éj\ sl g,k e the fire

) Knight v. Florida, 528 U.S. 990 (1999) (Breyer, J., dissenting).

@ Laurie H Ackermann, ‘Constitutional Comparativism in South Africa:
A Response to Sir Basil Markesinis and Jorg Fedtke’ (2005) 80 Tulane
Law Review 169, 183.

©® Norman Dorsen, ‘A conversation between U.S. Supreme Court
justices’ (2005) 3(3) International Journal of Constitutional Law 524.

™ Cheryl Saunders, ‘Comparative Constitutional Law in the Courts: Is
There a Problem?’ in Jane Holder and Colm O'Cinneide (eds), Current
Legal Problems (Vol 59, Oxford University Press 2006).

© Interview with The Rt. Hon. Lady Justice Arden, Lord Justice of
Appeal (Royal Courts of Justice, London, 7 December 2011), Cited in,
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Hélene Tyrrell, The Use of Foreign Jurisprudence in Human Rights
Cases before the UK Supreme Court,2014, p.213.

M Interview with The Rt. Hon. Lord Mance, Justice of the United
Kingdom Supreme Court (The Supreme Court, London, 6 December
2011), Cited in, Héleéne Tyrrell,Ibid, p.214.

@ Interview with The Rt. Hon. Lord Collins of Mapesbury, retired
Justice of the United Kingdom Supreme Court (The Supreme Court,
London, 22 May 2012, Cited in, Héléne Tyrrell,Ibid, p.214.

®) Jeffrey Toobin, Swing Shift, NEW YORKER, Sept. 12, 2005, at 50.,
Cited in, Ganesh Sitaraman,Ibid, p. 655.

@ Ruth Bader Ginsburg, Assoc. Justice, U.S. Supreme Court, Remarks
at the 99th Annual Meeting of the American Society of International
Law: "A decent Respect to the Opinions of [Human]kind": The Value of
a Comparative Perspective in Constitutional Adjudication (Apr. 1,
2005), available at http://www.asil.org/
events/ AMO05/ginsburgO50401.html.
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A Lgariiody 4wn¥) Slad) )i Zual REBECCA LEFLER g
O L " leloi iy eyt g Aaldl) gld) LAl pia dddee sty
g b oSl G calfia sai o seli€ ST cilaglaal) 5 Jaad Linslgal
Agsldl Wladll Joa lad 3 jan dgihly LalSal Pl oo calladl el
()" egal

A&al slednuy L daland) salall o3 Claire L’Heureux—Dubé il g
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() Stephen Yeazell, Ibid" p. 59-60.

@ Ibid, p. 73

) REBECCA LEFLER, A COMPARISON OF COMPARISON: USE
OF FOREIGN CASE LAW AS PERSUASIVE AUTHORITY BY THE
UNITED STATES SUPREME COURT, THE SUPREME COURT OF
CANADA, AND THE HIGH COURT OF AUSTRALIA, Southern
California Interdisciplinary Law Journal [Vol. 11:165,2001 , p.168 ,
available at:
https://gould.usc.edu/why/students/orgs/ilj/assets/docs/11%20Lefler.pdf
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o 055 — agalSal 8 AuiaY1 ATy i) glall Alandld cpugall add
persuasive dsite dhals e (Gsw il maall odgy byl Al

() Claire L’Heureux-Dubé, The Importance of Dialogue: Globalization
and the International Impact of the Rehnquist Court,Ibid.

@ B. RAVAZ, « Le recours au droit comparé comme moyen pour le
juge de suggérer une évolution legislative? Cité par, Josselin Rio, Le
Conseil constitutionnel et I’argument de droit comparé, op.cit., p.65
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In Lavigne v Ontario  duzad iy (e Silly a8 40l oSlal)
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() Roger P. Alford, Misusing International Sources to Interpret the
Constitution,Ibid at 57 (quoting Stephen Breyer, Assoc. Justice, U.S.
Supreme Court, Rflexions Relatives au Principe de Fraternit6, Address
to the 30th Congress of the Association of French-Speaking
Constitutional ~ Courts  (June 20,  2003), available at
http //www.supremecourtus.gov/publinfo/speeches/sp-06-2003.html).
Roger P. Alford, Misusing International Sources to Interpret the
Constitution,Ibid, p. 57., Vicki C. Jackson, Constitutional Comparisons:
Convergence, Resistance Engagement, 119 HARV. L. REV. 109
(32005) at 116., Cited in , Ganesh Sitaraman, Ibid, p. 663.
® Rosalind DlXOIl A Democratlc Theory of Constitutional Comparison,
56 AM. J. COMP. L. 947 (2008).
isaall 3 Antonin Scalia sStephen Breyer cmaldl (n Zdadll jai )
GJLJ\ .Lu\_)]\ sz‘: CLu Yoo ).\Lu VY ul:a.u\y djsaj\ 4..\15 M_\S.a‘)ﬂ\}]\
www.freerepublic.com/focus/fnews/1352357/posts
® Jeremy Waldron, ‘Foreign Law and the Modern Ius Gentium’ (2005)
119 Harvard Law Review 129, 140.
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) Jeremy Waldron, « Foreign law and the modern ius gentium »,
Harvard L. Rev., vol. 119, 2005-2006, p.129-147, Cit¢ par, Julie
Allard&Laura Van den Eynde, Ibid, p.291.
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See:Adrian Vermeule, ‘Many-Minds Arguments in Legal Theory’
(2008) Harvard Public Law Working Paper No. 08-02
http://ssrn.com/abstract=1087017
) United States v. Then, 56 E3d 464,468-69 (2d Cir. 1995) (Calabresi,
J., concurring),Cited in , Anne-Marie Slaughter , A Global Community
of Courts,Ibid, p. 201.
® Harold Hongju Koh, International Law as Part of Our Law, 98 AM. J.
INT'L L. 43 (2004), available at:
https://www.cambridge.org/core/journals/american-journal-of-
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1 Ganesh Sitaraman,Ibid, p.675.

Interview with Dikgang Moseneke, Deputy Chief Justice,
Constitutional Court of S. Aft.,, in Johannesburg, S. Aft. (Mar. 5,
2007),Cited in , Ursula Bentele, Mining for Gold: The Constitutional
Court of South Africa's Experience with Comparative Constitutional
Law ,Volume 37 ,Number 2,p. 222.
© Julie Allard& Laura Van den Eynde ,op.cit..p. 291.

@ C Rautenbach, he South African Constitutional Court's use of foreign
precedent in matters of religion: Without fear or favour? PER / PELJ
2015(18)5, p. 1546.

[ VUAY ]




AaSaa dale Alaa (8 $AN & gand) g bl Al & danaiia Alaa) 433 gildl) Alal)

(ISSN : 2537 - 0758)

Gl Al adl ) slay) agad) e oIS @iy il Gigin aSlas oL
Glolaall dilas 535 pn Liagl Llal) daSaall ST un (105S Jia ¢(55aY) 2iladl
("), e ghatl) Al

auiiy Langa i) 6 Luvie (ga 8y L) Wladll 4l sale] cass LS
'reasonable accommodation” of g gull "Ashaall 4 sl bl Guda
o g A L] s adiae @ilo Lo S5k o Dlghua (a5 diversity
J<a oyl i) e allay oF dually lglosally AabSH ik g3 Linaina
g sl et o)

i) sl ae Jabeall b Langa ol aeriiey ) zell 138 e
() g Aalall 43,8 e Ackermann 4l Le e iley

Uil paas 3 () o) V) o) D) el paele L TS
ohal &g,y (@l e Bs B Uy il paill o st ol ddasanal)
Aolay) JSlaall e i oae Slla cGalhadd)l dlg - ISP NI R
Cualh S i o) Ll skl ey cdadle lpass Bl S duaaadls
AR o3 G Lgalasial @ ) dpagiall o Leg AISAA) (ay Baia) Sladl)
Calaal) 03 & Aldine lalia (6 maat 513 Ly cAudlinall i) L
Gilsedl aladind e Guedladl 550 e ey @35 Barak ocaldl) elly JB il
e )il gl o) " Al (gsindl) eladll e Balall MY & duaY)
O Quall U s ey g ooy () g 5ed SIS

) MEC for Education: Kwazulu-Natal and Others v Pillay (CCT 51/06)
[2007] ZACC 21; 2007 (3) BCLR 287 (CC); 2007 (2) SA 106 (CC);
(22007) 28 ILJ 133 (CC) (5 October 2007) para 61.

@ Ibid, para 65.

® Ibid, para 75.
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()" A. Barak, The Judge in a Democracy, Princeton, Princeton University
Press, 2006, p. 201.
@ Lisa Sofio, Recent Developments in the Debate Concerning the Use
of Foreign Law in Constitutional Interpretation, 30 HASTINGS INT'L &
COMP. L. REV. 131, 143 (20006).
) Austen L. Parrish, Storm in a Teacup: The U.S. Supreme Court’s Use
of Foreign Law, 2007 U. ILL. L. REV. 637:668.
® Daniel J. Frank, Interpretation Revisited: The Effects of a Delicate
Supreme Court Balance on the Inclusion of Foreign law in American
Jurisprudence, 92 IOWA L. REV. 1037, 1069 (2007).
® vlad Perju, Constitutional Transplants, Borrowing, and Migrations,
Ibid, p. 1318.

) Vicki C. Jackson, Methodological Challenges in Comparative
Constitutional Law, (2010) 28 PennState International Law Review, p.

321.
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Volume 2, Number 1, 2004, p.52.

@ Vlad Perju, Constitutional Transplants, Borrowing, and Migrations,
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©® Osmar J. Benvenuto, Reevaluating the Debate Surrounding the
Supreme Court’s Use of Foreign Precedent, 38 FORDHAM L. REV.
2596, 2726 (2006).
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Lawyers Must Learn About Foreign Law, 45-SEP FED. LAw. 20
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international-human-rights-dialogue-considered-opinion/
@ Jeremy Waldron, Ibid.
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() Anne Marie Slaughter, « A global community of courts », Ibid.
@ Glendon (M. A.), The Transformation of Family Law: State, Law and
Family in the United States and Western Europe, University of Chicago
Press, 1989, p. 4, Cité par, Julie Allard &Laura Van den Eynde, op.cit.,

293.

3 CT judgment of 28 May 1997, K 26/96.
@ Jeremy Waldron,Ibid.
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©sidll [aleaiaVl (g9 Wlall AeSadll sliad G lsadl DA e USae 2l

() Roper v. Simmons, 543 U.S. 551, 575 (2005).

@ Julie Allard& Laura Van den Eynde, op.cit., p. 294.

® Kentridge (S.), « Comparative law in constitutional adjudication: The
South African experience », TulaneL. Rev., 2005, p. 245-256, spéc. p.
245.

@ Justice John L Murray, “Judicial Cosmopolitanism” (2008) 2 Judicial
Studies Institute Journal 1, 1 and 2.
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()" Gabor Halmai, “The Use of Foreign Law in Constitutional
Interpretation” in Michel Rosenfeld and Andras Sajo (eds), The Oxford
Handbook of Comparative Constitutional Law (Oxford: Oxford
University Press, 2012) pp.1328, 1328, citing Anne-Marie Slaughter, A
New World Order (Princeton: Princeton University Press, 2004) pp.65—
103.

@ Anne-Marie Slaughter, A Global Community of Courts Ibid, pp.194—
195.

©® Helfer (L.) et Slaughter (A.-M.), « Toward a Theory of Effective
Supranational Adjudication », The Yale Law Journal , vol. 107, 1997, p.
273-391, spéc. p. 321,available at:
https://core.ac.uk/download/pdf/160555034.pdf
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() Claire L’Heureux-Dubé, «The Importance of Dialogue: Globalization
and the International Impact of the Rehnquist Courty, cit., p. 14.
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M Eric A. Posner & Cass R. Sunstein, The Law of Other States, 59
STAN. L. REV. \ (2006.)p.159 ,available at:
https://chicagounbound.uchicago.edu/journal_articles/6976/
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@ Tania Groppi, Marie-Claire Ponthoreau, The Use of Foreign

Precedents by Constitutional Judges (Oxford: Hart Publishing, 2013),

Ibid, p.413.

® Vlad Perju, ‘The Puzzling Parameters of the Foreign Law Debate’

(2007) 1 Utah Law Review 167, 179.
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) Chris Flanders, ‘Towards a theory of persuasive authority’ (2009) 62
Oklahoma Law Review, p.59.

@ E. DUBOUT et S. TOUZE, « La fonction des droits fondamentaux
dans les rapports entre ordres et systémes juridiques », in Charnicres
entre ordres et systémes juridiques, Paris, Pedone, 2009, p.18.

©) J. Julie Allard& Laura Van den Eynde, op. cit., p.116.

@ T. GROPPI, « Le recours aux précédents étrangers par les juges
constitutionnels » op. cit., p. 57.

©)'S. ROBIN-OLIVIER, op.cit., p.147.

©® Martin Gelter and Mathias M. Siems,ibid ,p.32.
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() ESZTER BODNAR, The use of comparative law in the practice of the
Hungarian Constitutional Court: An empirical analysis (1990-2019),
Hungarian Journal of Legal Studies,2021, p.16.

@ A. LE QUINIO, « La légitimité contrastée d’une technique
juridictionnelle: le recours au droit comparé par le juge », in T. DI
MANNO (dir.), Le recours au droit comparé par le juge, Bruxelles,
Bruylant, 2014, op. cit., p.32, Cité par, Josselin Rio, op.cit., p.33.

® Harold Cooke Gutteridge, Comparative Law: An Introduction to the
Comparative Method of Legal Study and Research (2nd edn, Cambridge
University Press 1949),40, Cited in, Héléne Tyrrell,Ibid, p.204.
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University Press 1998), 17.
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D1993 (Al E.R. 82) (H.L).
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Al lgally din) AKAYL lgiinl) dgdee jiat & alaill 13g 336 3
dgygieadl Clagleall o (9538 Aygical AaSaall ol 2yl (gygial aldll ()5S
oladla djles (B oopage S0 lpldinl g (Ally dlzailly Aol
Gl Pla e haiuby @33 o can @S Opaal 13 glalaisls
S sa LS llly (gysial Jall adly Lo o AU 1s A5lall &)sially 45l
Slasidll ) 0 ol o b o e opghi e deally cdlgall
laas (ysimnll (palill daly A8lE by oyon 13ay . 4ilaly acinall dunledy)
Logildl) cDlaally iy aSlaal) alKaly Cile gugallS Ll abadll DA e
Aoy SN Jlaly) by ey cdagiSall dgppall chially oy daadidll
). 2l gelsily (5891
Gilsulls lgdinY) IS5 OIS cgpdially alad) Ol Al o ) bl g
250sY) @l Al DA e el s Ky e g Ul 3 AinY) ALl
sladll o g AV Cuadl G5 Ny LAdladll Glsadl B (S 53 Japnily
M.l sl s ST Gpas (psigedl)

)l Al et A g sieal) sliadll oo cculadll deal glead okl ()
lie €0 (a i,V Ay stual) AaSaall g SV @sall e e Jlia ) s

https://www.cco.gov.jo : S8l kil )l e
@ Anna-Bettina Kaiser, ‘Herstellung und Darstellung  von
Entscheidungen des Bundesverfassungsgerichts’ in Johannes Masing,
Matthias Jestaedt, Olivier Jouanjan and David Capitant (eds.),
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dal (e Oslany Vs delaad) sy sl a5l Y 8 ¢agalal duag yaal) Lloadll 3
o dald a8 spin o leighu ol g yen agiSly aealSal P e L))
Al LS Vagle (s ) ALl Aogeadd) Gl & lgiscary
Gigeana G O 0S¥ a3V 1368 ¢ omlall Baie (0S5 (B 1)L by ulad
My Ll 23501 e Ygiea pale gy b sl el

JSi Al Al agihas e JuadV) agras slaadll o J L Laay Jlay cllily
Agiging Al dy)giaal) Slaall d agih)E isia o st dpala

4y ¢ laly (S9lall aladll dulayy (S9al aalaill Al igaill didee el 2y
Glejlial b aglad Alle o i Lae sliadll (oS3l cpoSall 3 154 Do
(el gyl sliall AKAYL agiilaiuly agalel Ziag aal

Entscheidungen und Entscheidungsprozesse der Rechtsprechung (Mohr
Siebeck 2020) 8-9; on distinguishing, explaining, modifying and
overruling in German jurisprudence in general, Cited in , Ruth Weber
and Laura Wittmann, The role of precedents and case law in the
jurisprudence of the German Federal Constitutional Court in,
Constitutional Law and Precedent International Perspectives on Case-
Based Reasoning , Edited by Monika Florczak-Wator , 2022,p.100.
DAY Ca (G g e all Gase a2/ siSall Ll ¢ plaif ()
G sndls Alaiu) Allis 3 st Y Ll and Ll sliadl) cilga o8 Al G3laty e
e 130 gy g ey ) bl pis Alle e Loal 355 LT AiaY) dladl)
slaill gy AT cuila e o) 138 a gl AAD 138 b Usinie aldl) ()5S e
; il ogad e el Al i S o el
Llalidul 0" olaol g pieS 4y ) giuall aSlaall ) 50 o5 il g /3 Jimall 138 ey B
oa ¢Y oV T Bl TY daall cdalai@y) 4y glal) &gl Alaay ) gdite Camy A0 Hlae dpbilad
K
e sy sinsall wSall jlaal el jal s coglul (gl 3 3all ae /€Al jLiusal) )
YoV i) s miad) s el daall Ay ) siall Ay ) giiie
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), pgatlas 2L agyin ) l<aY)
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Lovic s 5aniall L¥olls Ly Lilany e oSl 8 Claslay agadds’ (s slial
A ) el of sl (b Ales JSLad Jola e Gl cigll oy
gl Aol La)lal (5% ) Ailoaal)l LY ey 5l

inclination of the individual Lol sladll Jee J<a Jullg
Ll dalee A )5)ky Lla go  alall dacally aalatlly 40353080 ddlElJustices
S e sl A Gy sl Gegaalls () 0)laa) (gl sliadl Sl
Aageyn A aSlaall L ) gsnll dse pgaal 05Suus cdial (Bgia &S (e

oY 5 Se aazlegal scholarship duuhall midl sda o i) ) s
slow Ainl) Lpibagll Lladll (& gkt Cagud pa DLl oasey Letie LA £Y5a
gy 40 15l (A Al zgar ) Lygad ¥ ) aguils (e oo

) The Role of Foreign Precedents in a Country’s Legal System” Lecture
delivered by Chief Justice K.G. Balakrishnan at Northwestern
University, Illinois (October 28, 2008.)
Lia ¥ G saally Blaia¥) s of Allie & Mance 2,5l g sl Jiall Jass e O
sl s raa e S oSy el ) el Al o Loy cclalaia) (s Lo e adiad
G 4l U8 RS ) dlll e € JSG S5 e alielCollins 25l o
S  sam s e ) a8V alee (e Slmd @lld ) ey cilill) se ) ) Jgea gl
O )E) O ks Laiga
See: Interview with The Rt. Hon. Lord Mance, Justice of the United
Kingdom Supreme Court the Supreme Court, London, 6 December
2011), Cited in, Héléne Tyrrell, Ibid, p.147.

[ Wt ]



MG jla Aalida A a7 ¢y Al (g gil) gLl alSaly Ll gl (5 ) gleal) alll S sta

Jria Ao 2aaf a2 L

& pgalan sl Cpdl 1S 8 Llal) AaSaal) sliad of adall Sy JBal Jas e
G L Al MY gl AT e Jhd) due e sasadl L)
AN

8 Vs o il Bl iy o ekl e 43 pageadll a8 Jlay
Loy A€5aY) Lball daSaall alSaT aladiad ) Jolaly o 200y sasiall clisl
s )€ B Adlamdl lsadl ) JEn Wildl S Ja) Ak Gon o
el 8Ll el slasial agay o aSBl) 5 4l Y s i (Karlsruhe
o3¢l Ailadll @lsud) e Gl = Ulsadisy (8 = (Slag)l = (Slaoadl Gl
Lillays ) Oslals alall Cgslal ol 3 agings o5 0ol sliadl) sy Lt ool
aS sl Aot adlil) @l Jeally  adaal
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D el el 4l Cluagead

L] g 8 gl Al Kentridge il Jsiy pasasdl 1 Ay
Y sk Latie: dieaall b maliin o geaal) e dalal) Blsad) we &) o)
Msall &1y & saisins S 13 e Jeleal o[ Ackermann alall] sl of s
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Mg Bushnell, The Use of American Cases, 35 U.N.B.LJ. 157, 169
1986).

@Djdier Maus, Le recours aux précédents étrangers et le dialogue des
cours constitutionnelles, op.cit., p.686.

) op.cit.

@ Sydney Kentridge, Judge, Constitutional Court of S. Afr., Speech
delivered in Johannesburg, South Africa: Comparative Law in
Constitutional ~ Adjudication (Mar. 20, 2004), available at
http://www.constitutionalcourt.org.za/site/judges/justicekentridge/index 1
html. )
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Al oS Gl (il ALl Lled) Sl 6 Gl atpes JF 5ok deals
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N3 3 Al dpads GlBle Lyl sLadll OIS il Bl cila s
el b Gl (an JB e agre OO chal @l (pdll sladll (e
Laaill (e Jliad) s o) Wlall ol & pgial) daSaal) 6 agBDla) ae pgd¥ L
Slad)l e cYLalV) Lol agandd oISy -(52a3ad) ciliVslly Lildlly Wil
Gl el Slaall @l pa cnpanill ang o eBysladl) olall) 8 Al
e dage Ol il 53Lal 1531S ) sleadll (S il L grae dual (1a 1538
s eVl 3 53 luall agi€ey 0l 835LY1 4Dk

:BLadll duaaalsyg ALBLEL) 4,414

O b i Yy g i A leagis 4l diadd (all JU ) 4 aled) (e
G e obaldl calide e sl (gl el ae Cslelany 0l Ll
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See: Christa Rautenbach & Lourens du Plessis, In the Name of
Comparative Constitutional Jurisprudence, The Consideration of
German Precedents by South African Constitutional Court Judges, G e r
manlLawlJournal, [Vol. 14 No. 08. p. 1571.
() Akiko EJIMA, The Enigmatic Attitude of the Supreme Court of Japan
towards Foreign Precedents— Refusal at the Front Door and Admission
at the Back Door, MEIJI LAWJOURNAL / 16 p. 42.
@Eszter Bodnar, The use of comparative law in the practice of the
Hungarian Constitutional Court, Ibid, p. 17.
ranl g Jayd daih iy o gmall iy i b 8 g sieall Gadad) JUd) Jas e
o st S AR 5 g A sllae 3 e 23 55 Y — ALl Al dinall (3 gially sl
e S 1409 e die A jladll (8 iy aall clibll Wy (oS Ua yd cad (53l
Aalall 5 laY) sl ¢ a8 Balgd 4pal IS eliae YT (e 74 s
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See: Thierry S. Renoux and Michel de Villiers, Code Constitutionnel
Paris: LexisNexis, 2013), p. 695.

M) Jerome Frank, " Law and the Modern Mind " N'Y 1930 p.104.

VAT Ga Uil (Bl g ye <l Gase a2/ ) siSall L) Calige 8 4] L,

@ T. Groppi and M-C. Ponthoreau, Conclusion. The Use of Foreign
Precedents by Constitutional Judges, Ibid, p.414.

) A. EJIMA, A Gap Between the Apparent and Hidden Attitudes of the
Supreme Court of Japan towards Foreign Precedents, in T. GROPPI and
M.-C. PONTHOREAU (eds.), The Use of Foreign Precedents by
Constitutional Judges, cit., p. 273 et seq., at 290.

@ T. GROPPI and M.-C. PONTHOREAU, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A Limited Practice, An
Uncertain Future, cit., at 414.
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() Elena Simina Tanasescu & Stefan Deaconu, Romania: Analogical
Reasoning as a Dialectical Instrument, The Use of Foreign Precedents by
Constitutional Judges, (eds.) Tania GROPPI & Marie-Claire
PONTHOREAU, Ibid, p.321-345

@Eszter Bodnar, The use of comparative law in the practice of the
Hungarian Constitutional Court, Ibid, p. 17.
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Urbid.

) Elena Simina Tanasescu & Stefan Deaconu, Ibid.

®Didier Maus, Le recours aux précédents étrangers et le dialogue des

cours constitutionnelles, op.cit., p.687.
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() Christa Rautenbach & Lourens du Plessis, Ibid, p.1546.
o ES b4l Ly 3 Casia (3 4 ) sl AeSadlly Johann Kriegler (=l Jsé: ®
‘L})}Ju.\.}@}*.\.\\;‘)ﬁ‘ e:;.).a é.\),q\ ?SL‘ ‘dl_ml\ d.u.w‘;c 6(.\1AAUALMALL\3\ .\;.\u\_\;\ﬁ\
LAJJQLQM\JcLu\AcA.\SAMJLSA\M\JJ\ 4..\1\ oJL»\J\k_\meJ‘UjLM‘_g\ SR
4 (K1 Ugal s il duallall Wil g duad 3 gl ALl iy Sl b o oSl el
A Gl saal) (e Aalia pe 5l Ay e aaalie A5 Ge 2l S amy
D. M. Davis, Constitutional borrowing: The influence of legal culture
and local history in the reconstitution of comparative influence: The
South African experience, CON, Volume 1, Number 2, 2003, pp. 181—
195.
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Carr, The Supreme Court and Judicial Review (Farrar and Rine — hart, N
Y, 1942) p.233.
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L) Golsed) 2oy Llall alag (5yg pm srae < slaaill dall Y1 ¢
Aalall ol aadety mlal) Josa S IS8 Liad Jasijiy

Jalasg Anle ) g dalS s o g Ll (8 slaaill Bl oY) duaal gasig
leans O (b Ll daaal) o3a sasy . Aale¥) aSas (450 Joan Lay ddbidal) ailsal
lebens Lo cpmplally @il Ll lehali Gacy clginn Aibay clgisdh (e Lo
e Sl Buas AuleY Adls Dok

ol Osbia Y agly g el Dl K5 i) oY) o e L s
Y s e Oy cleising ) dileall 3k ) age Ol cler Gstage ) ARl
oAbl L s daly et o Alkdlae ABS W) A ey
Ollga 8T ig p Aisils Sl dgag oo LeDIA G g e Laily edaygiaad

Aba o Oeyrdn Laxie elall sl §jlanal sale Gpaasa sload gl (s 2
Wil Jhy ) g Wl camny e 138 (805 cagaaa Tl duila) 50l ) dals
By Aol @bl e gl G ealal! glall B gl st oKa Yy (B
Gl 13 Leld ae cual A cOUldly Glilial e waal) sk ]
o)y sl

el daall el Ll e ale angy slaaill Lol V1 ) med) g
leadll die amy lajel away Al ADA Bl dllin oh Al Gl juas,
aaall dagene Ll dgay oSl rialadly cpasall G J9 Ol L ouillaal
lebals Gacy lgins Ailiay Leish (e L) AR elY) (ians Olb SIS g3
g Sla suss AuleY Ldls D lbaay Lo (ialailly (38153l) Jalid

SSYI Ae Y1 el Gsmndion gl o Aamjlaall oYL zleadl maall sa)
sdle . Oglaall lgasi Al maall e Bidla 3l ) Osalinan oY (g
G A Adadll el e Taey ety 8 el el sl ey e
e 3K skl GlEElid) sa aagilly Wil e o)l dalos (S0 sLeadl

AYY Ga el g el O
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0585 Lasy BLiadl) (g Ao gana of 5)S8 da 4l (e 138 e suingal) 253l zaal)
Otae SIS e ol o oLt saoae 58 e 3Ly A0 L)

Ao jaall "Aiaddll ) Al )Y a5 o e pmnd) id (AT dals e
MY sladll Gy A cdsysieall HS3U excessive personalisation
(i Al Lgacall

iy ) Lgilal) MY Jon Lasiions Ci5ae dan L el Gl e Baleg
O dss¥ e Jla b @l iy Vs Llgalad Aoyl dpcadll 3 Lgida o
L ol V) B Gilg ) aaast o) Lels e gaslaall slaadl) G Yl
Jsaslly agin DA gl Jdal sladll eyl Jols e aies Vs ale lss DA (he
DY Ol ellly Aol 2ol o Latie selen] daii (M deasill sl (3855 )
Oe S & JSag SR leal) Slae) b ash wSAlL Gl ol (53,4
ldgy cAyinl) Slaall Laladl) Galsadl ) esalll dolanl Gulad Baas (LY
On cblall daadl agdl jaae deadl ohY1 oda IS8 paleall o aaall
sl

)" Anna Silvia Bruno, The sidelining of foreign precedents and the
Italian hesitation on “alieni juris”1, Revista de Estudos Constitucionais,
Hermenéutica e Teoria do Direito(RECHTD),7(1):13-27,p.18 ,available
(a2t): https://research.unipg.it/handle/11391/1395669
Ibid.
® Didier Maus, Application of the law of foreign Courts and Dialouge
between Constitutional Courts, constitutional law Review ,p.4 ,available
at: http://eprints.iliauni.edu.ge ‘
S lal Fie ) Aiga Lo caSall 50 M el G ¥ e Jic alaill any
Ao saelsy e Gl e LegKa @y U8 Jlay 3 adle AaSadl) sliad (e Lalal
Al gladl)
o2 O Ay yeaall Lladl 4y ) sl AaSaall Gl Gudi il all (s a2 L) 5 s
OsSa O 052 Jsal O ity ¥ Ayl o el mamall L sgio (g amaa B g AT B2l
o ‘_A‘\ )l LS palat ) oaulis ;‘)“?SL“UA?@)AU‘;LG—’UJJH&“‘(‘MSM
JISE A (e Llaal 4 leil) GlIX 5 bl 5 JS 5l ) seny pean 84 Jsanal) puiasl)
sty Laa L o pmy o sl 0 (0 sl a5 (LA o) ae ] LBl (iany
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LY lelaly Jading gl iy dia i Ll £S0paY) Llal) AaSadl) ol il
Blaatl] saaall Lyl el V) o WS Ll Acailly Loyl Laandy) oSy 5Liadll 2,054l
A5 el Aol dngin (53 gl Juadl Lagh e

LoiaY) Ll algedls clalgiin) Gl Aulaly) Ay givall AeSadll pady Lady
gt Lol i b gl b s Janey Alaiin o)) 3 el

J<in Lesly VSl e el il e Vaga canad Al el o Layg
okl leana b ST loay wiaw o LeiSed daSadll B ) ALl 3yaa
Gl ey aaly (@l dadlsy Ll Aladidl ol &S Sy . jaladl
A ST sl e Les sl Cile gana

G Ll i oot ljags (b oS Y L) ok dpal 8 dadal
adys Genaro Gongora &lly Jia g alginal) ) oaldl) a3 sl
d s chusall 8 (Ley de Medios) eyl (538 dy)sias ae ducad
Gdall Pla b dal ASY) sl Ladl) gl e cbu&d) Jals L
ol el gt 5 Ll e A Aglal cladlayl ey Lad dpcald) din
el b cladlay) ol clal) & sy (Algall mllas dua Augdl) el @S
MNaldll e By Blsen = 4l so Lo Golar 505 — gt cghll it
Ol g A5 ) Ao i Ledanys cathl ped DLy by
A€l Slaall a3k aly Cayiel (53

1Ailadl) al<a¥) A8 Lua yglul

() Stefan Martini, ‘Lifting the Constitutional Curtain? The Use of
Foreign Precedent by the GFCC, 1999-2010" in Tania Groppi and
Marie-Claire Ponthoreau (eds.), The Use of Foreign Precedents by
Constitutional Judges (Hart Publishing 2013) 247, Cited in, Ruth Weber
and Laura Wittmann, Ibid, p.99.

@ Tbid.

©)73 BVerfGE 118.

“ rudgment 420/94 of the Constitutional Court.

©® Decision of October 10th and 11th 1984, of the Constitutional

Council.
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i ad ¢ Saall Opldl) o35 alad) il Jgo o A delia 441 Calias
aladl) A ullad 8 sl ol aas el gl Jon pads Ly JBal
Ljloss JEall Jue o L0569 Lall aSaall sliad oal ysicell il
G dsal) B e e ey L leild e dlsh didals HlSAT A daSa
1€ aiglly Lalad) e el ot e e

i Aluadi adlsy i Y ST b alal) gl sl o Cagjeall hag
Laliy sladll gl hial) oly 3 olae¥) 8 sl & Al jealial) soes
O opaall Gslall ) sealll ST Jaa aSlaal) Giany ol @llaly Loy laal) o5l
IS nadtip dulia ohY Jlaall i alad) (gilal) sliad bl adlss o aas Jullg
sl plal) O5ilal) sl ol Joil (e Iy colas dgagl (mld S pughaig dan
Ol Leals b edudagl) apanll Jals i Gl ¢ gildl ol

Lalig ¢ aall gl slad uls (e AAY) Canad Gl (@l e Gl ey
5SE Glee (o GBS (50 Ll N canlig AN Sage il sl
very condensed and Ll vy BSe quslals alSAY) (a5 G csLiadl)
dase o Auapdll aSlaall aodid calloSI Cals 4l oy oSl formal style

bl e Aalal A juiall cladll <l Glaldl (e e sana Sl ¢ sl alas Jady O
M.IL»J\ Ubu).\j\} 4_\.:1_\“?\) 4\.\5.\;&43\} Mm).ﬂ\ g.:\)m‘ d.u ‘JM\ )LAL\MY‘
Jia el 31 A Jlaxiaal) iy shal pua¥) Gl (o 123 Tl (S5 Al Ulaly Wl ey
My\ﬂ\ekﬂ\cu;uc)m@km‘d\ Jaa U‘USAJ‘)A‘L_?\’.AJ} Lu}‘)}ub\_ﬂ\ju.u.al\
M\uby}]\wdw‘f%fu\)_ﬂ\gcM\)Jn;;tgﬂ\ew\u);N\mnmC)\A
M@yl&\—a\b djd@b@ﬂ\uyu\&bsﬂ\d)ﬂ\u)u} J}mﬂ\j\ﬁ.&j
i)yl Q)jﬁd.mﬂl\/;nuymghu‘«fd\‘ujﬁd\ O i) e Alld e sema e
O sl o3 a8 Undi 1550 sliail) aaly Cum oo ladll oyl sl (gl

Ll
See: Ann D. Zeigler, Ernesto F. Rojas, in Preserving Electronic
Evidence for Trial, 2016,avialble at:

https://www.sciencedirect.com/topics/computer-science/civil-law-

COLHU%
ASlaadl e Agliaill (3 gudly A sgu 10 8 Llel) AaSaall dgiind (JUall Jyo Je ()
oshall JY 31 g lail) slal) (35 oS3 a5 s AY) Llall oSladll S 4y ) sl

LgelSal 8 liatl) 3l sadl) 5 anl yall (ol S35 ML g 65 588 <y skl e
S, ROBIN-OLIVIER, op. cit., p.150.
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DDA Ao la g o5 ) ikl ) Slady) 138 ass o Mses ST laaa Ol
Cmaipdl) sLmill (Sly cdilina ehl e gmie 4l GatisaSastatl) p s
Ol e sae 8T dany 53 (DY 55 cAnleY) gl Lath (500
I sed ¢ b ahidl o Lo 4l plall ol cald ol Joill Sa Y
sl it Baclal e fan Saall sl alE Lainy (3l it adlEs)) s
Gl Caall
IS Jlaall ks alad) Ogilal) Jgo (B ASSY) e z3sas o (o)l dgang (A9
o3 ) ALYy csla¥) sliadl) (e sl U8 (e pgdlly paaill FST aula
Bl alasia) oli alsall slginal) A alall sl sleadl "AawluY) AN
ASaall IR paexs o lagae aadi sty
i bkd| il f

gl (guutbimal|§ (guigulid] ol dtumsday dilacid| Juolgaad
DRl Gl aladinl Sacices AeSadll DA o 0585 A Aygill ducadl (o
glai®yly Al adlslly gl (gsieall il Bhe Gl by
G alasiad e Bhadl 13gd Laat N land) 555 28 (SN L 8, e laaY)s
OB coes JS (s .S USE (sl eliadll 3 Al LYl ol
Al 038 b Taals 158k alaly acaty gl
gyl dpaal Al M) 5 A Ol aulacdl pUail) Al o) dREsT
comnd) Lgiann g Lllull) Aol all dadail) 8 dsliadl) cillaludls
loan ) @il Ay cladia) S sale Jhbiaall Joatll clilee 5355 WS
elsill mes ol LaleSh ealanal) Sl Gl s oSa Y ocelld aag
(. DUl 23383 G4l yaal) Jahaanl) Jlusdl) gsun b gl e ol

) MITCHEL DE S.-O.-L’E. LASSER, JUDICIAL DELIBERATIONS:
A COMPARATIVE ANALYSIS OF JUDICIAL TRANSPARENCY
AND LEGITIMACY (2006).

@S ROBIN-OLIVIER, op. cit., p. 151.

©® Mher Arshakyan; Jacopo Paffarini; Marcio Ricardo Staffen.
Constitutional Interpretation and Foreign Law: A Comparative Analysis
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Aasy Cupdiad) A (8 Joall ilis 4l o) 4l (mes 6 pagadll 10 Ay
clalgial ) dsall sda & slisill eoal Adlaial Juay aled) el Jp0 dals
Dagihs a5 el () pgaans

Lol el s 38 iad Jual Al gl (6 Lasie 4l ) adlgl) g
23 ey — gieall 13 padi 3 dal¥) 1 glal ) pald J<8 lacas
22 4y .The borrowed-statutes doctrine diajaall (ileall 42 5aUal
O )gl) cDCa Ja & opsiy gt "W Y AeSadd) lan Al
LS sanial) Vsl 8 Aaladl) bl e Cam citin Y1 Gl e A8 e
i 2aSae 2l Gl L calS ]

Babaall chhall b saaiall LYl 8 Calabresi ol HUaY) 138 8 g
Asluiiall dglaal) 2y ey dlia 3 culS Wlay Wil 3 &)5inal) oSladll oo
o @l colS aual) Gdsad) sl ob ol Jalag Lomlal) Qe
belaal glacid JaYly SWY) ugeall 0¥ (Soa¥) gysindll il
A d)giandll duslaally Anplaill (e 4 Gl Y (S5 Lagalells

igygieall L Lwia) &gl Ldal) el ol (Calabresi .l Gy
.(i)”(,@JLé.U e el 8 eleSall oLV 23 Y

B (gygiaall Jidatll Jon age (agie bl o dtaa cdaldl) Geud sl
Dbl e salaia) JumdY) e (Ailae g oo Gl die adl 5 4 gang
Gy epall OIS 136 A8 dagany dadls Al (aliEY) s Ll 8 dpds Al
Y bl Sb o masall b dasaYl Al Ll e aagl oo

between the U.S. Supreme Court and the German Federal Constitutional
Court. A&C — Revista de Direito Administrativo & Constitucional, Belo
Horizonte, ano 16, n. 66, p.120.

D Claire L'Heureux-Dube, Ibid, p. 31.

@ Taavi Annus, Ibid, p. 312.

® Cheryl Saunders, Judicial engagement with comparative law, in Tom
Ginsburg and Rosalind Dixon (eds.) , Comparative Constitutional Law
(Cheltenham-Northhampton: Edward Elgar, 2011), p. 579.

@ United States v. Then, 56 F.3d 464at 469.
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Gllaa) asen OsSin . Auallas 4l dagl I3 el e Cilaglaalls Aty ddshge
Lol U Aala) e Adgige SV @llial b of Gagid) e oSl casd
Ol 5N aglial asgl

adl copelal Yo vdale b ksl 8 claysll) udae @bl of aas olal) 1
shas el Yl e %YE sl ALl s ) play) c
M jemall any e Hlal) G5l

Aaa¥) YL sledna) ddee 3 550 elsall aaf o ) cluhall sy
i) Csiad Lually Jlal) sa WS ausis 35l platll dagda ) 3ge3

Sl @l cladll aaie) cale L (ya SISV adl L] Cgin Alla b U g
CLaY) sl sl L "0)ladl) ) g

Gl e mide) Ll s b s AUl Alabadl) deplll of ela Yy
e ogiall Oilae S5l g plal ki (sl osldlly ailsell lag)l
Y OallsS) s Ty @y i Laadl Cagin aSlae ilSy cdaningg opighais 0530l
cipia¥) el Slaall ASST (e gl Jhaials gy 156S S8 L gl S Lo

() Jonathan L. Marshfield, Foreign Precedent in State Constitutional

Interpretation, 53 Dugq. L. Rev. 413 (2015), p. 418.

@ Michael Bobek, Comparative Reasoning in European Supreme

Courts, (Oxford University Press 2013), 85.

®)C  Rautenbach, THE SOUTH AFRICAN CONSTITUTIONAL

COURT'S USE OF FOREIGN PRECEDENT IN MATTERS OF

RELIGION: WITHOUT FEAR OR FAVOUR? PER / PELJ 2015(18)5,

. 1546.

EASMJ\ Of A1 Aplaadll (3 sudl Uiy ) Cagin 8 4 ) stall daSaall aladin) jedays
IPUER P U PN | I | P BN ST o e SIS

Christa Rautebach, ‘South Africa: Teaching an ‘Old Dog’ New Tricks?

An Empirical Study of the Use of Foreign Precedents by the South

African Constitutional Court (1995-2010), in Tania Groppi and Marie-

Claire Ponthoreau (eds), The Use of Foreign Precedents by

Constitutional Judges (Hart Publishing 2013), 194, 411-12.

@ Ackermann 2006 SALJ 500.
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Lasl e A1 shaly Lilally Iailony saaiall cililly calgiagQl oo b dals
O oy Ol Jsd Ll o5 Capm 22

Jalgal) aaf Liliadll dhalud) Cula e Ul Le)l) of o asBl oy Lag
2l A gloaal) clialiall dlls 8 LlasY) 322 e Jls il 53540
el dueal EYI iaall o ani pageadll any o Ll cgs dls A
e oat Sy (V) T peedll) gieall 2l il i sa ol diladl)
e

—doewyll e ol Aalal) o Lolall Aol o (Bgaall dadiy i vic
AslY) LS o aghs abians moibe adine Galad B ) aill 5e o
Ol Ok of L) gsaay ¢ sl Gl & ln o sdually dlglealls
(sl O ol aladl Gl foslae png des i (o jpui i . il
leases Gsiall ahy mgy chaawy e ) dald Sl dnle Ase IS 30
lelsins o Cagimy ciliall GAT Goin (1 25ng Goaall dafy S5 Y . lgdlaaly

() Ackermann 2006 SALJ 500.
@ Rautenbach "South Africa: Teaching an 'Old Dog' New Tricks?" 185-
2009.
i) 8y aSa £ 7Y Aol coyaal Y)Y Gle dlgh ia 199 ale b Lgilail diag
Agiad 8 ¥ £V e SISL (LSa YYY) AlSaYT o Gl (eSS
http://www4-win2.p.nwu.ac.za/dbtw-wpd/textbases/ccj.htm.
() (3 ia Llab Auali 5 e i) Jilesall aaen J 5t Wil oda o g a2 1 e
3y Ol Al s el ol Jlae 3 duial) Lliaill el alasind i V)
Gl 5 e cpall s dial Wleaty AaSaall cngiind dale e 40w Cudla ) Gagail)
S ol ey 8 LAAT 1Y) uedl 5eVU Gl ga s o il e V0 d (e T Aaling duilica
) Aoy il AaSaall Jadh olSaf dsad 8 a5 ol
S v Lawrence, S v Negal, S v Solberg 1997 4 SA 1176 (CC) (the
Lawrence case); Christian Education South Africa v Minister of
Education 1999 2 SA 83 (CC); Christian Education South Africa v
Minister of Education 2000 4 SA 757 (CC) (the Chrstian Education
case); Prince v President, Cape Law Society 2002 2 SA 794 (CC) (the
Prince case); MEC for Education KwaZulu-Natal v Pillay 2008 1 SA

474 (CC).
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e sl b Gien L o @bl ol el Oglal) Sl alad) el s
A&

olad oiial) gill (8 DA S5ay (M () 5 (@) cresd) Grendl) delbua i
ohE o el e cang o) Oglal) Al 8 . a1 Gldly sl (ilal
coaly B llia OIS Oy 4 o) AeSaall jons Y Ol Alls A cad
dcgiia a4l (52 " diad ey Jadipe LaadIS O W) ands " gead uladl) O
Ol ¢'Barma Bagas aiay (Lo ool ol Lo padd) el ) (s 08) B S e
2l gals o Ayl Goes Ajgial) AeSadl) lgadiind clehal) e glsi) s2a
Y nwY) Ll

dddee b ("Lh0 o cand (gl) Dgalls el aSlaall (S5 ¢ Jgal) Osilal) Alls S
O oS sl) AN 13 Jie amsr Vi) Ol Alls B L coda il
e (Y] Ol (8 Ll &y Alalis oSlaall wiais ¢l Hlansy (1 ks
Ye aaldl Cager ol Oglal) Ll Gl dla oKy () (V) T sl
cpile s Lol gl ol (il ey 38 ccld ) d8LaY L () (V)
LSaall ot Ll agin giad e Y4B oL Jadll W oSa a8 La
Ol it 3 Anygiaa

(D Andrea Lollini, Legal argumentation based on foreign law An example
from case law of the South African Constitutional Court,
utrechtlawreview ,Volume 3, Issue 1 (June) 2007,p.63,available at:
http://www.utrechtlawreview.org ;
Ala) e g AN A Cuai B8 199¢ alad oWl Hgiun e VY Balall o) BLEYL s
Aaliall foalaall sdad can el s lld g Lk ji) i gin A Lgile (el Gllil 4 lie
gl Llall A3l 5 3 il el GSail Slaall J e Lgaladiad s siadl) 13 o]
il
o e Al e o ¢ sl 13 Al s vie
d..aﬂ\ (:\.S;\ dal.ﬁ\ )Lucy‘ GSJ;L\ ‘Lfk\)sm.l}c_m.mca.xu‘.@_ﬂc f’}h ‘533\ e;.ﬂ\ ).\)a_\
Al dsall gl AN el sled el miai Wiy faalll eadlly )
Aliled) m‘j\ Ailzadll 3l gudll
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il boela ol gl Gal tghg asedall 1 ) Ackermann il g
o alaie Y i aain daaal) ilS L il Gagia b O)laall glall =) e
) bl & el 138 e g lin o0 ol 5l s i) sl

S v Luad & Chaskalson ol Gao ) Ll o)l dgay claYs
LY [sleadll ducall] dad cild LYl adsall — Jsdl — ) Makwanyane
LV Slas el S miagiy alaey) digial diajlaally snall gaall Jlas
Sy Lalaia) (ol Lgild sang sl 13gly ASSLAN Lol 028 ae (5AY) AiLiadl
D sl e (V) 7O Balally Ll o LieY) 8 w3ST Ll ey

leif)éi Qs o« Ackermann il (eal Ferreira v. Levin duad i
Yy G alad) Ol e Dl (Ll Al Gl Calasiad asl O)leall st
e Bglaally Ll o a8 Lalieny widie paaing’ (Bl b - 9a] ddliad
Oyl any o aainall 138 Jia "shyg a3 Al adll el

LaSaal) il g 813 Lin) Bsad) o Slaie¥) of o gl ) Lyl 13
dpe LaaY) lliaial] e daed) Jedil Asygical) Lleal) Canasy ) Auigl) Lkl
comeia) Ca Allaadly 2au) dilen e dadgiall Lladlly dualai¥lg

el e (bl (e waall (e djlaiad 5 (sxigh Ol alaeas of ) Ls L
Sigh 8 Llel) AaSaall clglin 8 clld pay D) (s e 4nis gl o (g
oo am Ll Jlall ANy dusl 8 B die e bl e dlula
slhac) doyal ands il o2 Jia b saclad) o cotVsly Jlaige 4S50 s
&5 s UYls Cagylally cAliall (53 (saigl sl alaill ARl LSS (gound draal
Aoaigh Cagylall Gl e aaYlg cad din

(DAckermann 2006 SALJ 500" I have not the slightest doubt that,
because of the comparative law ethos in South Africa, the Court would
have placed the same reliance on foreign law even had there been no
such provision in the Constitutions".

@ The Makwanyane case para 34
® Ferreira v. Levin & Others 1996 (1) SA 984 (CC) at 111 para. 91 (S.

Afr).
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@Al dilad aly e sla @l e [y Dhe digh 8 aSlaall il
i€y AyaY) Baniall Gl¥slly saniall ASlaal) b lgaiaa calall (il (ke
iy

Closassally Al 2igh) g Gum o ld sy ushall iUl Slesidl oIS il
Caaig shaar o3 @A) dallall QL) Bsis (95 e DS o5 Lo A ) Ao
e aulll O Jlae o daadilly 2aal) Cus (4

Sl Ol e dneliial deganall e adiel digh g of Lead W maany
Al LS5 Lpgiedll AVl Gledl ) ALYl ol Gl
Topns gl 8 Llad) Aol bl il (Va1 15 2l )y 4,05 Al pllg
gy e 2a ) D yginal) Sladd) Gl )

Basiall LVl oSlas (e Aladll Glsadls gy (S gl b BLiadl) agiianss
O sl oslally (589 Aaial) dsboaal) Sl Culs )

S B gl WSl Culs e paly e Laad dllia of QIS W g
Glaalal) lapin Al sl laahe e A3l Gl dals daealsY) L)
)

() See generally Burt Neuborne, The Supreme Court of India, 1 INT’L J.
CONST. L. 476 (2003).

@ Sujit Choudhry, how to Do Comparative Constitutional Law in India:
Naz Foundation, Same Sex Rights, and Dialogical Interpretation, in
COMPARATIVE CONSTITUTIONALISM IN SOUTH ASIA 45, 53
(Sunil Khilnani, Vikram Raghavan & Arun K. Thiruvengadam eds.,
2013) (citing Adam M. Smith, Making Itself at Home: Understanding
Foreign Law in Domestic Jurisprudence: The Indian Case, 24
BERKELEY J. INT’L L. 218 (2006)., Cited in Sam F. Halabi, Ibid, p.78.
©) A.M. Smith, Making Itself at Home: Understanding Foreign Law in
Domestic Jurisprudence — The Indian Case, 24 BERKELEY J. INT’L L.
218 (2006).

® R. Dhavan, Borrowed Ideas: On the Impact of American Scholarship
on Indian Law, 33(3) AM. J. COMP. L. 505 (1985).
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tsalall cjlial) i clalull G Juadll A5 fgaluall digh 5 cails g
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(" Anil Kalhan et al., Colonial Continuities: Human Rights, Terrorism,

and Security Laws in India, 29 COLUM. J. ASIAN L. 93, 114-15

2006).

@ Shri D.K. Basu, 1 S.C.R. 416 at paras. 33, 49-50, 53—54.

@ B, Topperwien, Foreign Precedents. In the Oxford Companion to the

High Court of Aus-tralia (Oxford University Press 2001), Cited in,

Selena Bateman and Adrienne Stone, Precedents and case-based

reasoning in the case law of the High Court of Australia in:

Constitutional Law and Precedent International Perspectives on Case-

Based Reasoning, Edited by Monika Florczak-Wator, 2022, p.65.
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(DHIrschl, R. (2014b). “In Search of an Identity: Voluntary Foreign
Citations in Discordant Constitutional Settings”, The American Journal
of Comparative Law, Vol. 62, No. 3, p. 580. See also Yildirim, E. &
Giilener, S. (2018). p. 113., Cited in, Cem TECIMER, THE USE OF
FOREIGN LAW IN TURKISH CONSTITUTIONAL
ADJUDICATION, Anayasa Yargisi, Cilt: 36, Sayi: 2, (2019), s.111-
154., P.121.
Llasl 33yl e 83 ol ang Y a4l e oSl o a8 JEd Jp e O
13 oY) (Sl ) LS A gieal) AeSaall J (e S sageall GLSH Llall LeSadl)
anadl S8 8 J8Y) e aal allae ol ) 15k ddea ol Aalill e 38y e J sl
Mo sl LI Ul aSaall AlSaT anY 48 < Ll 48 5l 4 ) gl LSl
TCC, E.2013/99, K.2014/61, 27/03/2014.
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@ Sergey Belov, foreign transplants in the Russian Constitution and
invisible foreign precedents in decisions of the Russian Constitutional
Court ,in Groppi, Tania.; Ponthoreau, Marie-Claire The use of foreign
precedents by  constitutional judges, 2013 ,available at:
https://www.academia.edu/21061812/Russia_Foreign Transplants in_th
e_Russian_Constitution_and_Invisible Foreign Precedents in_Decision
s_of the Russian_Constitutional Court The Russian_Constitution_its_
Cultural and Historical Origins _and Foreign Influences_on_the Text
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cSa L) asMark Tushnet &Vicki C. Jackson g S gy olal) 1 iy
Al G Wi 81 e alaeY) Lighe djgiad pdes doyall Aoygianl) deSadl)

D 1bid, p. 42.

@ Piotr Czarny and Monika Florczak-Wator, PReview of European and
Comparative Law [2022Vol. 49, No. 2, precedents and case-based
reasoning in the case law of the Constitutional Tribunal of the Republic
of Poland: in Constitutional Law and Precedent International
Perspectives on Case-Based Reasoning, Edited by Monika Florczak-
Wator, 2022, p.170.
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) Vicki C. Jackson and Mark Tushnet, Comparative Constitutional Law

St. Paul: Foundation Press, 1999), p. 171.

@ Michel Rosenfeld, Comparative Constitutional Analysis in United

States Adjudication and Scholarship, in Michel Rosenfeld, Andras Sajo

(eds.), The Oxford Handbook of Comparative Constitutional Law

(JOxford: Oxford University Press, 2012), pp. 43-51.

) Vlad Perju, Constitutional Transplants, Borrowing, and Migrations, in

Rosenfeld and Sajo(eds.), The Oxford Handbook of Comparative

g)onstitutional Law (Oxford: Oxford University Press, 2012), p.1318
Ibid.

® Michel Rosenfeld, Andras Sajo (eds.), The Oxford Handbook of

Comparative Constitutional Law (Oxford: Oxford University Press,

2012), p.13.
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Christopher McCrudden, A Common Law of Human Rights?
Transnational Judicial Conversations on Constitutional Rights, (2000) 4
Oxford Journal of Legal Studies, p.517, Cited in, Eszter BODNAR, THE
INVISIBLE FACTORS BEHIND USING COMPARATIVELAW IN
CONSTITUTIONAL ADJUDICATION, Ibid, p.223.
@ B Laskin, ‘The Supreme Court of Canada: A Final Court of and for
Canadians’ (1951) 29 Canadian Bar Review 1038, 1045—46.
@ Catherine Dupre, Importing the Law in Post-Communist Transitions:
The Hungar-ian Constitutional Court and the Right to Human Dignity
(Hart 2003), Cited in, Zoltdn Pozsar-Szentmiklosy, Precedents and case-
based reasoning in the case law of the Hungarian Constitutional Court,
in Constitutional Law and Precedent International Perspectives on Case-
Based Reasoning, Edited by Monika Florczak-Wator, 2022, p.113.
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() Agnieszka Liszewska and Krzysztof Skotnicki, Zwiazki prawa
polskiego z prawem nie-mieckim (Lo6dz: Wydawnictwo Uniwersytetu
Lodzkiego, 2006), Cited in, Grzegorz Maron, References to
jurisprudence of foreign constitutional courts in judgments and decisions
of the Constitutional Tribunal of the Republic of Poland Review of
European and Comparative Law [2022Vol. 49, No. 2, p.78.
@ CT judgments of 6 April 2011, Pp 1/10 and of 11 December 2012, K
37/11
® CT judgment of 11 October 2016, SK 28/15.
Al 4 gienl) AaSnall Al 3l sudls Bl il gl AaSaall Cargind

CT judgments of 24 November 2010, K 32/09 and of 23 November
2016, K6/14. ‘

gyl AU L) 5 sinell Aol il (3 gl (hn 8 Ay argaied LS
CT judgments of 11 July 2012, K 8/10 and of 17 March 2008, K 32/05.
CT judgments of 19 November 2011, K 11/10 and of 5 June 2012, K
11/10.
®Grzegorz Marof, References to jurisprudence of foreign constitutional
courts in judgments and decisions of the Constitutional Tribunal of the
Republic of Poland, Review of European and Comparative Law
|2022Vol. 49, No. 2, p.84.
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) Judgment of the Polish Constitutional Tribunal of 24 November 2010,
K 32/09.

@ Judgement of the Constitutional Court of the Republic of Latvia of 17
January 2001 — Case No.2001-08-01.

® Judgement of the Constitutional Court of the Republic of Latvia 4
June 2002 — Case No.200116-01.

@ Fudgement of the Constitutional Court of the Republic of Latvia of 13
May 2005 — Case No0.200418-0106

® Judgement of the Constitutional Court of the Republic of Latvia, 23
November 2006 — Case No0.2006-03-0106.

© Judgement of the Constitutional Court of the Republic of Latvia of 10
May 2007 — Case No0.200629-0103

™ udgement of the Constitutional Court of the Republic of Latvia of 14
June 2007 — Case No.200631-01.
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M Judgment of the Constitutional Court, Case No 2002—-08-01, 23
September 2002

@ Judgment of the Constitutional Court, Case No 2009-11-01, 18
January 2010, para 10.2.

@ Judgment of the Constitutional Court, Case No 2002-08-01, 23
September 2002.

@ Judgment of the Constitutional Court, Case No 2005-16—01, 8 March
2006, paras 15, 17.5.

® See e.g., TCC, E.1980/29, K.1981/22, 21/05/1981; TCC, E.1988/15,
K.1989/9, 14/02/1989; TCC, E.1990/30, K.1990/31, 29/11/1990; TCC,
E.1990/15, K.1991/5, 28/02/1991; TCC, E.1999/47, K.1999/46,
28/12/1999; TCC, E.1992/2, K.2001/2, 22/06/2001.

© Cem TECIMER, Ibid, p.149. ‘
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See: Cem TECIMER, Ibid, p.146.

) Hoadley et al, A Global Community of Courts? Modelling the Use of

Persuasive Authority as Complex Network, Volume 9 - 2021 | p.

15.available at:

https://www.frontiersin.org/journals/physics/articles/10.3389/fphy.2021.

665719/full

@ James Shevory, John Marshall’s Law: Interpretation, Ideology, and

Interest (Greenwood Press 1994.)

® Loving v. United States, 517 U.S. 748, 751 (1996).
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M David Fontana, Note, Refined Comparativism in Constitutional Law,
49 UCLA L. REV. 539, 550 (2001).

@ District of Columbia v. Heller, 554 U.S 570, 599 (2008).

® Andrzej Rapaczynski, Bibhliographical Essay: The Influence of U.S.
Constitutionalism Abroad, in CONSTITUTIONALISM AND RIGHTS:
THE INFLUENCE OF THE UNITED STATES CONSTITUTION
ABROAD, (Louis Henkin & Albert J. Rosenthal eds., 1989); Bruce
Ackerman, The Rise of World Constitutionalism, 83 VA. L. REV. 771
(1997); MARY ANN GLENDON, RIGHTS TALK: THE
IMPOVERISHMENT OF POLITICAL DISCOURSE 158 (1991)., Cited
in, Anne-Marie Slaughter, A Global Community of Courts, Ibid, p.196.
@ Zaring D. The Use of Foreign Decisions by Federal Courts: An
Empirical Analysis.J Empirical Leg Stud (2006) 3:297-331.
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CONSTITUTIONAL ADJUDICATION, Ibid, p.224.

® Tania Groppi and Marie-Claire Ponthoreau, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A limited practice, an
uncertain future, in Groppi and Ponthoreau (eds.), The Use of Foreign
Precedents by Constitutional Judges (Oxford: Hart Publishing, 2013), p.
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UDjdier Maus, Le recours aux précédents étrangers et le dialogue des
cours constitutionnelles, op.cit., p.685.
@NISHANT SIROHI, Botswana High Court decriminalises
homosexuality; cites India’s Navtej Johar, JUNE 13, 2019,available at:
https://theleaflet.in/botswana-decriminalises-homosexuality-cites-indias-
navtej-johar/
©) Shirley S. Abrahamson & Michael J. Fischer, All the Worlds a
Courtroom: Judging in the New Millennium, 26 HOFSTRA L. REV.
273 (1997), Cited in Anne-Marie Slaughter, A Global Community of
Courts, Ibid, p. 201.
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) Jacques de Lisle, Lex Americana? United States Legal Assistance,
American Legal Models, and Legal Change in the Post-Communist
World and Beyond, 20 U. PA. J. INT'L ECON. L. 179 (1999); George P.
Fletcher, Searching for the Rule of Law in the Wake ofCommunism,
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B.YU. L. REV. 145 (1992), Cited in, Anne-Marie Slaughter, A Global
Community of Courts, Ibid, p. 198.
& ok A wlilaall ¢)Claire L'Heureux-Dube  Jsi gasadll 1 & ™
).4;“ Y JU d.um‘_Ac ng.\\_m:a)} Ly 81 gl g 6‘1:15;!)4\}“ Basial) QLY sl (e Blad
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See: Claire L'Heureux-Dube, The Importance of Dialogue: Globalization
and the International Impact of the Rehnquist Court, Ibid, p. 26.
o A sl ASadl dee e edlelal y caleld) oda Jia i JEall Juw Je O
Gle 4, ) siasall Aaaall o Cum Apia ) Aladl] (Gl sl aladind 6 e JS5 Ll i
il g g Lol 4 ) sgan (A Ay sl aSlaall alSaT )
Janis Pleps, Foreign precedents in the case-law of the Latvian
Constitutional Court Ibid, p. 24.
® Elaine Mak, Judicial Decision-Making in a Globalised World: A
Comparative Analysis of the Changing Practices of Western Highest
Courts (Hart Publishing 2013),85.
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(DRuth Bader Ginsburg, Looking Beyond Our Borders: The Value of a
Comparative Perspective in Constitutional Adjudication. Yale Law &
Policy Review Vol. 22:329, 2004.22:329-37., Abrahamson S, and Fisher
MJ. All the World’s a Court: Judging in the New Millennium. Hofstra L
Rev (1997) 26:273-92, James Wilson and Alexander Horne, ‘Judgment
Matters’, (2010) New Law Journal 7446.
http://www.newlawjournal.co.uk/nlj/content/judgment-matters

@ Ali Ighreiz, Christoph Mollers, Louis Rolfes, Anna Shadrova and
Alexander  Tischbirek, ‘Karlsruher = Kanones?  Selbst- und
Fremdkanonisierung der Rechtsprechung des Bundesver-
fassungsgerichts’ (2020) 145 (4) A6R 537, Cited in, Ruth Weber and
Laura Wittmann, Ibid, p.90.
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) Hoadley et al, Ibid, p. 15.
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See: Ruth Bader Ginsburg, Lookmg Beyond Our Borders: The Value of
a Comparative Perspective in Constitutional Adjudication, Ibid, p.331""
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()" Sujit Choudhry, Migration as a New Metaphor in Comparative
Constltutlonal Law in The Migration of Constitutional Ideas, Ibid, p.16.

? Interview with The Rt. Hon. Baroness Hale of Rlchmond Justice of
the United Kingdom Supreme Court (The Supreme Court, London, 8
May 2012), Cited in, Héléne Tyrrell, Ibid, p.156.

) R. Dixon and T. Ginsburg (eds)., Comparative Constitutional Law
(Cheltenham-Northhampton: Edward Elgar, 2011), pp. 3-4, Cited in
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Eszter BODNAR, THE INVISIBLE FACTORS BEHIND USING
COMPARATIVELAW IN CONSTITUTIONAL ADJUDICATIOn,
Ibid, p.212.
() Bianca Selejan-Gutan and Elena-Simina Tanisescu, The role of
precedents and case-based reasoning in the case law of the Romanian
Constitutional Court, Ibid, p. 199.
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V. Josselin Rio, op.cit., p.65.
@ ESZTER BODNAR The use of comparative law in the practice of the
Hungarian Constitutional Court, Ibid, p. 14
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Didier Maus, Le recours aux précédents étrangers et le dialogue des
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@S v. Lawrence, S. v. Negal, S. v. Solberg, (4) SA 1176, 1223 (South
Africa 1997). Marie Slaughter, A New World Order (2004),at 77, Cited
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content/uploads/sites/385/2018/11/Cambridge Companion_22-

Halmai.pdf
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@ Tom Bingham, ‘There is a World Elsewhere: The Changing
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& ead) dBial) sda o Ggie i aag Yl oo ) dids old celld aag
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(Dpedro Tenorio Séanchez, “Comparative Law in the decisions of the
Spanish Constitutional Court”, en Percorsi Costituzionali, n® 3.2017, Ed.
Jovene Editore, pp- 903-918.available at:
https://www.academia.edu/38321344/Comparative_Law_in_the decisio
ns_of the Spanish Constitutional Court

@ Herman Schwartz, ‘The New Courts: An Overview’ (1993) East
European Constitutional Review 28. See also Herman Schwartz, The
Struggle for Constitutional Justice in Post-Communist Europe (2000).
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Sk JSA L alginaY) DA (e
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A 551 Il o sl (5 sl ABl 5 155 Y1 dpin ) 2 sl
Christoph Grabenwarter, “The Cooperation of Constitutional Courts in
Europe — Current Situation and Perspectives,” Bulletin on Constitutional
Case-Law (2014): XXI-XXIV; Luis Lopez Guerra, “Constitutional court
judges’ roundtable,” International Journal of Constitu-tional Law 3, no.
4 (2005): 567-569.
@ Andras Jakab, ‘Judicial Reasoning in Constitutional Courts: A
European Perspective’ (2013) 14 German Law Journal 8, 1275.
@ Interview with The Rt. Hon. Lord Collins of Mapesbury, Justice of the
United Kingdom Supreme Court (The Supreme Court, London, 22 May
2012). Cited in, Héléne Tyrrell, Ibid, p.171.
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) Lord Mance, ‘Foreign Laws and Languages’, above n 348, 88, citing
‘The Use of Civil Law in Scottish Courts’ in David L Carey Miller and
Reinhard Zimmerman (eds), The Civilian Tradition and Scots Law
(21997) 225,228-9

@ Anna Silvia Bruno, Ibid, p. 26.
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Aygial) aSlaall diladl) Galsedl ) @by i) Y slay) L8 Luis Lopez
gl AeSadl) B 8 Aaila ol siad dag ) daSaall sl (gaT Jsal
Oaslay)

Lol A daSadd dudlly 01 Yly dpangall pailaddl Cuali aais W ddlaY by
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g ot Lol mana GuSally Lot dlape o) deSadll jee 52 Aldina) (algall
Gt ol leSad Gem by (il sy e ety glo G B Al
el 8ladl ANs) e diliadl) lsedly slednaY)

sle o BLall 8 Aladl) i a8 Tasal ey A el Ll jpudill Canl 1)
sl Jarll 34 Gl A saill e Lails cayaadl JUaY) 8 48 el 531 sl
Ay e pale Lo e o g (53 ol
YV oslally J8all la Ay siaall A8 5 ) S cahlll ae a2 a2 o kil
oY =
b Sl ol ) g o litee s Ay el Ay ) stuall ASadl) a8 ()
el
See: Gabor Halmai, Constitutional Transplants, Ibid.
@Djdier Maus, Le recours aux précédents étrangers et le dialogue des
cours constitutionnelles, op.cit., p.686.
) Christopher McCrudden, A Common Law of Human Rights?
Transnational Judicial Conversations on Constitutional Rights, (2000) 4
Oxford Journal of Legal Studies, p.521.
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oSa Y Apdady) Ll deSadll Mance oalill o Liad (agadll 138
Dlaa jral Lual oSlae (sal il 4l Q6T el Gany ¢

gy SV 389 Llall Slaall Dilaid) 20K 20 Jsn U J3las Sl Uag
lail) 8 Gaal) Sl A b

D118 e DY) e aie boaag Vo4l maag Jilaal) e e Ll
Gl Al sl sa LS el Gipan Bl ) leal aBlsll july Gus
s 20 ) L) sin b Asieall ASad) e Bylia HSAY LY Sl
B Algh Lysies Cllaww auad S aSladll ol Ml ladl) s e A
N a Y (Slaall bl Galgad) L) Glal i

oSaall alSal M aey gl 3 L3 o) aSladd) ey s o U 5,LEVL s
ildaday cladl) DL 5 Audal jiaal) Ll i ) du g, oY1 Jeall elli Ay giwall
Jie Jso e aSal il gl 4 ) sivall AaSaall Sl 222 3 Ja)l 58 LS doa
LS sf Ll Sl o Lanasy ol Lama s 53k
) Christopher McCrudden, A Common Law of Human Rights? Ibid,
S518.
8) Interview with The Rt. Hon. Lord Mance, Justice of the United
Kingdom Supreme Court (The Supreme Court, London, 6 December
2011), Cited in, Héléne Tyrrell, Ibid, p.158.
Tania Groppi, Marie-Claire Ponthoreau, Introduction. The
Methodology of the Research: How to Assess the Reality of
Transjudicial Communication? in T. Groppi, M.-C. Ponthoreau (eds.) ,
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Al ALl saeall Jedll Qs 8 Gas Ll W Gl 05 o oS
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The Use of Foreign Precedents by Constitutional Judges (Oxford: Hart
Publishing, 2013), p.2.
O Ibid
21996 2L.R.C. 264 (India) .
® Tania Groppi and Marie-Claire Ponthoreau, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A limited practice, an
uncertain future, Ibid, p.415.

Frederick Schauer, The Politics and Incentives of Legal
Transplantation, in Joseph S. Nye and John D. Donahue (eds.),
Governance in a globalizing world (Washington DC: Brookings
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(ol e s Clgiesdl
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Institution Press, 2000), p. 255, Cited in, Eszter Bondar, The Invisible
Factors Behind Using Comparative Law in Constitutional Adjudication,
Ibid, p.217.

) Frederick Schauer, The Politics and Incentives of Legal
Transplantation, CID Working Paper No. 44 April 2000 Law and
Development Paper No. 2, p.2 ,available at:
https://www.hks.harvard.edu/sites/default/files/centers/cid/files/publicati
ons/faculty-working-papers/044.pdf

@ 1bid, p. 12.

©Frederick Schauer, The Politics and Incentives of Legal
Transplantation, Ibid, at 258.

® Tania Groppi and Marie-Claire Ponthoreau, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A limited practice, an
uncertain future, in Groppi and Ponthoreau (eds.), p.418.
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)" Frederick Schauer, The Politics and Incentives of Legal
Transplantation, in Joseph S. Nye and John D. Donahue (eds.),
Governance in a globalizing world (Washington DC: Brookings
Institution Press, 2000), p. 260, Cited in, Eszter BODNAR, The Invisible
Factors Behind Using Comparative Law in Constitutional
Adjudication.Ibid, p.224.

@ Anne-Marie Slaughter, A Global Community of Courts, Ibid, p. 198.
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Alexis Le quinio, Le recours aux précédents étrangers par le juge
constitutionnel francgais. In: Revue internationale de droit comparé. Vol.
66 N°2,2014. Etudes de droit contemporain. Contributions frangaises au
19¢ Congres international de droit comparé (Vienne, 20 - 26 juillet

2014) p.590.
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() Rahdert (M.), « Comparative constitutional advocacy », American
University L. Rev., vol. 53, 2007, p. 586.

@ Rosenkrantz (C.), « Against borrowings and nonauthoritative of
foreign law », I.J.Const.L., vol. 1, 2003¢ p. 269-295, spéc. p. 292-293.

® Arslan, Z. (2018). “Yargi Reformu Strateji Belgesinin Yenileme
Caligmalarinda  Yaptigt ~ Konugma”  (October 30,  2018),
https://www.anayasa.gov.tr/tr/baskan/baskanin-konusmalari/ , Cited in ,
Cem Tecimer, The use of Foreign Law in Turkish Constitutional
Adjudication Anayasa Yargisi, Cilt: 36, Sayi: 2, (2019), s.111-
154.,P.145.

@Hirschl, R. (2018). “Judicial review and the politics of comparative
citations: theory, evidence and methodological challenges”, in
Comparative Judicial Review (Erin F. Delaney & Rosalind Dixon,
Massachusetts: Edward Elgar Publishing) p.411, Cited in, Cem
TECIMER, Ibid, p.145.
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(DEszter Bodnér, The use of comparative law in the practice of the
Hungarian Constitutional Court, Ibid, p. 18.

@ Interview with The Rt. Hon. Lord Mance, Justice of the United
Kingdom Supreme Court

( The Supreme Court, London, 6 December 2011),Cited in, Héléne
Tyrrell, Ibid, p.177.

) Sir Basil Markesinis and Jorg Fedtke (eds), Judicial Recourse to
Foreign Law: A new source of inspiration? (University College London
Press 2006), 71, Cited in, Hélene Tyrrell, Ibid, p.198.

@ Gabor Halmai, Constitutional Transplants, Ibid, p.9.
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Al e dguaially’ 4Dy AlSaT b (3 Y 4] Al Aileadl) 3 pall il panadl
e cladety Blaay) Jaty 4Kl Aol 42Ul digaal) AKAYL iy Y 4l
S ALl ARl jn digae AKAY ode

) Ursula Bentele, Mining for Gold: the Constitutional Court of South

Africa's Experience with Comparative Constitutional Law, 37 GA. J.

INT’L & COMP. L. 219, 242-43 (2009) (quoting Justice Kriegler in an

interview for the article).

@ Du Plessis v. De Klerk 1996 (3) SA 850 (CC) at para.147 (S. Afr) .
See Du Plessis v. De Klerk 1996 (3) SA 850 (CC) at para. 39 (S. Afr).
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Ui Gisia (3 4l LeSaal) Ll
Jss Kommers dilic e « yle J<& sls (Chaskalson caldl sy LS
Py (gl paeadil) B AaludY) A 90 ae LilalY) WSladll Jales
laall alatinls 7 Leadl £4S Cuad AnlalY) A2UL a3 jee 4 Loy (Gl Haas
ALY
il e < 25 LalalY) Chlgina) plal) ans 8 4l Jal) Ko ellil
Y GaanSY) cilaalias ) 5LEY) B0k e
(el wllalf

Soksadl & Juaill daadl) Jadl diladl) ciligal)
all lile 05 ) e LIS A (goeall 3 Juaill o DU clgl) 3o of el Y
Ol O glally Aaial) (aalgaldls Ailania)
Do dnygieall Clingl) alal 3yshaiall (goleall b Juaill 3 jal) dsie)l saall Caaliy
el a3 ) s LS Aia¥) Agladl lsadls Ll pae 8 Leals
sale] Allae (8 il ) e @l 4B e las () 5eY) g5 JB e e
G DA aladia Gole o adad) e quay ) o) JlaT 3kl

)" For example: DIETER UMBACH & THOMAS CLEMENS,
BUNDESVERFASSUNGSGERICHTSGESETZ  (1992) (cited in
Ferreira v. Levin; Vryenhoek v. Powell 1996 1 SA 984 (CC) para. 39
n21 (S. Afr)., THEODOR MAUNZ & GUNTER DURIG,
GRUNDGESETZ KOMMENTAR (1944) (cited in Ferreira v. Levin;
Vryenhoek v. Powell 1996 1 SA 984 (CC) para. 83, n.108, 109 (S.
Afr.)., JOSEF ISENSEE & PAUL KIRCHHOF, HANDBUCH DES
STAATSRECHTS (1988) (cited in Ferreira v. Levin; Vryenhoek v.
Powell 1996 1 SA 984 (CC) para. 85, n.114 (S. Aftr.)

@ g v. Makwanyane 1995 (3) SA 391 (CC) para.59.

) Ibid., p. 418.
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(ol gyl 3 aalga dlan @ygiudl mlill #Lewll 43l auclsall dasle
odaall by e gy O Qmil A3lae Aujlen S3e3 A iy (5350 o mavall g
Gugys¥) AeSaall dgladll Gloud N LAY N WL s g S O
Oy Bgis Llaal

oPl sl dee sy Ll 05$ o oSa " Al b e pandl) g
lesbs Byl JaV) Cocass (gsinall elimill 3 0)laall il aladind e jalad
L) glaid) glacd

Cages ia¥) aaill 38a) ) Glaial glMance  3)0lll Sy L @lliSy
LSl e @lf o clias 13" DB g5 palls Dbgh Uy By
1ypad cacad Lliad Lgd) — giehal gl (mmy 5aY) Bpien dulalY) &) giceal
ey ChLAll Gl 58 e lele dan)l 5l EDG ala WS ¢ o A sgun i
RN ATPRC I FUPURE g ¥ i R P PN

CSY G ki) 8 GalinaY) daSaa Arden Gl L 4 cipe L g
sl 138 e Slall e ESIL #Ledl 13n 308 0585 L Wle gl Lsia o
& Ll LuSadll s (53 Phillips a5l oS3 Lo Liad say ©slaadl) il (50
GAY) dugy¥) Joall L ladll iyl Gl 4 alsh Wl sasial) dSLadl)
e doad L lsalle A daplall ) Ll

() B. FRYDMAN, « Le dialogue des juges et la perspective idéale d’une
justice universelle », op. cit., p. 157-158.

@ Short Deadlines are the enemies of comparative reasoning", Eszter
Bodnar, The Invisible Factors behind Using Comparative Law in
Constitutional Adjudication, Ibid, p.217.

® Interview with The Rt. Hon. Lord Mance, Justice of the United
Kingdom Supreme Court (The Supreme Court, London, 6 December
2011.), Cited in, Héléne Tyrrell, Ibid, p.156.

@ Interview with The Rt. Hon. Lady Justice Arden, Lord Justice of
Appeal (Royal Courts of Justice, London, 7 December 2011). Cited in,
Hélene Tyrrell, Ibid, p.157.

© Interview with The Rt. Hon. Lord Phillips of Worth Matravers, Cited
in, Héleéne Tyrrell, Ibid, p.176.
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b amdia pldl ol Gk oo AIKEY) o2 o aSlaall e waad) Gilay
VoS allanll sl pe Jeall (e sladll S s @lldy A5)laall algall slac)
4l b JUdl due o @l g Al 03 8 (aldll aglae g gl
il Uyal LS 0)laall il dali sang slial AdUay) & )ygiaeall daSadl)
Lha Ol 4a€y sl sleadl) e JS Gy ddbaidl clajledl e WS
Dha) el (g aSladd) (ans s Jan Cun Allall 220 ALl 03 alal)
Al elal paas 8 Ags Yo e ST @llin Jaills gy ca Jod (g slad
san of WS Ol b oslany aSladdl el 3 cila) sladll Gulay
Ol i) AT Aslad Sl (e 23S Cila s 4lKa) gl oSladl)

el Jailly Ll el e 5aY1 o A el il e gl gl ad AT Gils e
B jlie 5 el A wie )yl 3 el 2] 8 adl e LIS b Aaia Yl gal
3o sl ALl 5580 ciali (o ol i (S il g Lgs 2a s Y I el
oda zt.mi R X &Lﬁ)‘}( q_;)ii ali ey cle) jal) sde &yl L;:‘S\ 4] 54l L"_ILM}A
R ROV PR DUREAY I
See: Eszter Bodnar, The use of comparative law in the practice of the
Hungarian Constitutional Court, Ibid, p. 16.
Loy clu el g A gall 4 ) ginaal) daSaal) 3 cuilad load (@) e 286Y) e V)
b ol s ol sl el S e S sae @l 55Ky Y Ledie HAT Can
(oaled) ol Aihia 8 5 yseall Jsall e aaed) 3 Jall sa 138y 3Ll el 58
£ ) peall aay Lilail) il 3l oy (32lef) Aleny et il Jsall QS5 oy JASH sl
T pedh 5 oSlaal) AlSay 5 0n ol el slad Guaad Wl (S lexinal)
a0l daay 8yl g S a8 el Al daSan L culal sl
a5 e ¢ Jia) dass o) JSS A gliadl) Adalidl 8 of Aol o 8 ilaY) sliadl) Al
alall cpladiiand i ¢(0) © 3 (1990) §AE 7 &S diea A Al CalinnY) dalas

'\ « 0
See:Anna Dziedzic, Foreign Judges on Constitutional Court’, TACL-
IADC Blog (June 13, 2018),https://blog-iacl-

aidc.org/blog/2018/6/13/foreign-judges-on-constitutional-courts.

For example , Foreign Law Clerk Programme of the Constitutional
Court of South Africa(https://www.concourt.org.za/index.php/law-
researchers/recruitment/foreignlaw-clerk-programme).
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bl il
" Al o i A0 ] sl S SU guidlid) stikily il plalid
395 ik

Gy gygiel) el ALl (el Ol ladiny Aagall CalaaY) agd o)
sladll alSal 8 Jaliall ol g 13me Gy 8550l Jalgally i) (3 Juadl
Al ol Alig Jans ) Jhlad) e dlia of sy (plad) (g5
olai dgag acn Wl cuils e ol 3S8 8 Jian Sy 0l eLiadl
DS Calad "t a) sl b adde sl Le ey

oY) Alls oSy 40 &lgal) o Y ha Leilimly Gilsad) las) Al aa3;
A bl (e agaall sde g L phaall 13 o Lglus (B Balsad) puagy (38
ol AleDU Wiy haae (S0 ciiia By Lol e Laia) daladll sl
L”,,_\L}l\ )5l

Golsedl alazia) o ) Us gl iy LaiaY) ALl 3dsall aaal) 038 a2
05 o g el Do’ ) Joat of i ¥ AV plaldl Al
AV Leedas Lasgia

Glads (3 L5aY) Llel) 4aSaalls 5L Ly John Roberts clls (e ye g
Sl sup e i 6 a3 o ASa Algh (e ol Gulaa JB e g L)
G s i) o Ly b 8 elly aan Y DU JaSily W[ nY) ol
e (s 8 sl aaign] S Gl Jlasaall )8

loose or selective AslV) of dalicadll claledin¥l Fleadl Seas Vg
L JelSIL slgiall LuiaY 2lgall citation

()" Andreas Paulus, ‘Engaging in Judicial Dialogue: The Practice of the
German Federal Con-stitutional Court’ in Amrei Miiller (ed.), Judicial
Dialogue and Human Rights (Cambridge University Press 2017) 265.

@ Repeated at Confirmation Hearing on the Nomination of John G
Roberts Jr to be Chief

Justice of the United States, 2005, 109th Congress 200, 200-201.
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AT Ay A ge bl A L) LAY e il A ey Sl
(bl sleadl) ) Gk (oAl dlgal daleadl) Galgadl Jii Wiy el e (b
Lssge i olaty Agilall 3l Cabids a8y cdygical) aelsdl) (ggine Cilisy N
Laibagll doysieal aSlaal) (o aally SHISEY) glaial old Gy le I Lima
peill JB5 asehe (g o (Sl cSan sl (5AY)

s slhe] e il Ag sl o cimy o Jal Liladl) dalgall jeae i
Oed Gl ddlide doslisg dpeldn) @l 4 LA &5 Glsad (g9 a2
F ety

SV dae dlligh Al @bl e dpas slaeYl sloadll mas 13) 4l 1Y)
Coliall 138 Jie Lty cilgasl sugall ML gwed IS8 slgdnud)
LAY e Yy agihli il el A GelaasY) 8 dnall slaaill (s
Al Glsadl 8 38y G

e Jalaill 2y ol 1) (gygiadl) Ja) o " (gl @30 " jhad el ellia :lals
caally Al Gl A jlae

Lol ' g danaall e @hEY! e daalll llaall ) s;lay) 4zl Jols sl
el Chay Cua daddl e clay) i une mauvaise reference !
Roper v. Simmons  d.z=d & el e sley dlaliall #¢ill 1 JiScalia
Ll caliindg Laba¥) e 5 e o Aanye 5l ol Al il Ja
b ety algis Lo oladl (e Lavie ia¥) Oildl) ) aliad) o) () Said
M dllie Js Wil lagio gl sal eVl

D Le juge Scalia, de la source étrangére et internationale, fustige ainsi
cette méthode dans 1’arrét Roper v. Simmons: « la Cour s’est-elle tout
bonnement contentée de jeter un coup d’ceil dans la foule pour ne
prendre que ses amis? (...) Invoquer le droit étranger quand il va dans le
sens de ce que I’on dit et en faire abstraction dans les autres cas n’est pas
une démarche rationnelle, mais un sophisme » (Cour sup. Des Etats-
Unis, Roper v. Simmons, 543 US 551 [2005]) »
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) Al Aalidl Jie dibide cilallains et oY) 3¢l slgall (e daall udag
V) A lad) 038 zengis DASEY) Glgad) aladid Ja gl ) Calad
Ja13 il Cra ppE ooy Laxie L Aaia) Joall ) sleadl) e Ll
&) 2298 Ladie lguuds Ay aaball ol Lla (glalaty agiSh ¢ paldll agallas
V) sladll G o oAl By (AT Ll b aganls ¥ Ayl iz L)
Dagilels jia o i e AT oK 8

Adyy <8 Gaia) LAl sladll clalgdial 336 L Gle 4l 5yn aad) a8l
Gl sy doas Glaess i duhall oda g &8 Al daylally «()laal) (silall
e legi ola 4y aladu qua\.d\ ey 1Xay cg@als‘ﬁ\ Al e Baad
ok a ol e a3l Al oLl 3 el G (diladl) daldly
23 @leVly Slodally gt e mlbl slm) ) osla) 4O
Lpeall o ) (g agedl Gad (pd) Bl dald dbeary LiaY) Cliasal
Llste ol Al I8 aal) Galal) slse (gediiey Cise Auia¥) ¥l
aladl) AaLdlS dujlaall s3a ¢ Gailasd) CuanlSY) G Ciay ey
LAY il (Sl cclaglealls ity datian (o dabudl of pelshs Alld o (g s
Odecorative < e ST 05 of e Y o 3l

()'B. FRYDMAN, op. cit., p. 157
@ T. GROPPL, « Le recours aux précédents étrangers par les juges
constitutionnels » op. cit., p. 58-59., See also, Sam F. Halabi, Ibid, p. 80
_g_abu).u.d\ dumus_ Y| a)SSSoJLm‘}“ d}\)dﬂ\e&m}\.}.\c/)}ﬁﬂ\ (’P)AM d}\_u
o " dsh San " il gl (sl kel 8 jaall G Al Hsa 1 () sinall dlag 8 Lial
é‘fu‘ @L}M c.x)uﬂ\ )4}}:.\4‘55\.3.44_:@)1@.\;\2” U""‘}d\ LA‘&P)” Qe g_:;.\‘\_:\
iy yhal Leia 022l L sle) ya dgia] & oo Jall xie Y o cany ggaladl 5 J ) (ians
bl sy by o il U gl die (a8 jean Y el e Dlcad g L) adlei s cilala g
Jaa ).ua._.\ Lﬁ‘ﬂ‘ ebd\ @}ﬂ.ﬂ\ ('.\M‘ )Ua\ (;3} cc_a)u.\“ Sl 65 4adl) ;\JL\} chaﬂ\ e\S;h
@ubw@\ﬂ\whab\fd\};\ﬂcu;uﬁuxj 4\..\9?.1)“3\ d.\.‘uul\ c«b;\
Ol ).:}EJ‘SB Ol sl yea ! sd‘}\).l.ﬂ\ (yud\ e ) )ln.\\ A gldl) deluall
N0 a cé.\\‘)l\ alaall cu_al..ﬁ\ Al (e "».L‘).u 4..*.4.1315\ ¢Osilall g UA\J\ FAPONL @L}l\
@ Stephen Sedley, ‘Constitutional Court Judge’ in ‘Comparative
Constitutionalism in Practice: Constitutional court judges' roundtable’
(2005) 3 International Journal of Constitutional Law 543, 569-70.
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G il e Aaluy adiny LiaY) AKaY) lasiu) o McCrudden Su L
Al A lgsuy A damll aca (53 a1 DA sliailly (galaal) padiuy
ASSB eyl alaail¥) o 4 Al a4 AaSed) Bl e
O

b Agiaall AaSad) daals Joi Abladll Gilgall Jlsdal) 2lazial) dllae Jony
Ol Ghid aug¥) Gulall o 8 els s Lub Kristine Krima Ly
dgbsl WSladll s ¥ calad S8 ad) Dk ol s s (S O)lkdl
O San 3 LSk aBlgl 138 Gulas g gualall clgl) 8 Gl aal A0l
adl Slae¥l 8 aag of g el mag il AUl sty el 8 5ol
GAY) Ol A giaal) dll LUSH b Lay ugpde dilas ehal (b Jadll DA e
Liglall paladll 4 L) deagll 5 Al Jolall Y1 il Jall DA (e
i 3 Sl Ul e mley of ails e lld asli (gAY ol

@ Lyl & ells Polish Supreme Court duilsd) Llel) daSaall i LS
ASaall Baliadl) dujlaall Jii oty ¥ 4l ) cplaly Yeed ple b oasilel
il ) Al L0 3l Jals sl G5 Ledas sl (gal laly 8 4l
bl & dygial) LaSaall Gl Gail) 4 (I pess ) L BLEY) aa
aill Slaic) 8 cona lailgy of ) 4 Ll 8 <1444 Hle & Marek Safjan
Slo A Dysiall Slaall cliladl e Db g ye¥) clibahiaall Zudlal
iy & cgaly A el Laad oSl claally LWilall 8 Bagasall @l L JB Jas
el Lolsdy bl djsgen Jio agiall Joail) ae dbiles JSLEe el
Mid g

) Christopher McCrudden, A Common Law of Human Rights? Ibid,

p.527.

Kl Hlas e ard | Al gty iy Alaan Ly il S ‘55 Moseneke GA.ALQM s yic|

LA{;&)LA.:LG_}\JJAGSM\MU\ JAdadl s da¥) bl aadius Laie

o 2 Gl Lee galZill A (e w\&uﬂumjmm} o sl

kil gl LS Ll ) M\ LY Jual 5 dlulaia g L dlagl s g s sall

J)Sl\ U}S-‘u\ g_\;a"u\‘;\ \).wm s))ﬂ\ukao)ﬁusm‘a\)l:;Alble Sachs
M\fmcs\)l\‘;su)&u}d Qalia 5 &1 13) Gulia

Ursula Bentele, Ibid, p. 239.

@ SC resolution of 17 December 2009, I PZP 2/09.

® Pjotr Czarny and Monika Florczak-Wator, Ibid, p.174.
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Sanderson versus Aftorney-General, duxi 85 Lol cgis A
Led g il Gl of b L lewis daSaall cibay ((VEastern Cape
leisly iolal Lighh (3 saaa JSLie ae delaill wie dinaal Sy ol (<A
st (8 (el aag el Apgieall Gldbiaall 8 aa IS8 8k
Transplants &30 5 Jall cildee b alie¥ls Haall allay Zaia¥1 3ilsad
VB)da ) bl

ralsty Klug aldll die je Lo sa4

Cradind Auigildl) aalead) aar dwiaWly Adedl) sl e alaie¥) e Yo
Cllay o bil) Gigin Aol Sual Abae€ Jo¥) aliall & "Ssall sda deSadl)
Aaall (e Badse Lashdl juaeS Aijladly Ldeall asal) aladia) ) AeSsl
ISy A8l daalyally (AeSaall aladl oall acal jaaS ael Jmasy syl
.(‘)"ua\i

Gl ¥ Al Wil 4 odwial) Gl sladiul sl e @l e sdle
S oplayl ) cesle dngell AW o Klug gsd (Geaall (3l
S psieal] QLS Aally sl e Slmd ygieall Aadly ARl 8 DAY
S leas ) sia 06 o Al

Lo dabey U daphal)l G (S 53T Sl s e Cuaall Wawl 13
ouly "laglad gl e Al bl slgdnad) pe gsiliin b sl
Andrew Phang Boon &l Jeo cdfilee dbasdle Ay AL
Ball (8 Liuge Gygins ln i ) dia) Lol ae Jalaill aaLeong
ansilally dsabadly duclaa¥) agdg)h (Bl B e cull 54l Qs dally
Lim Meng Suang versus Attorney i)l docadll b Sy Bl
Byslaien B L) daSas lgab clad Al General (2014)

M Jasasll 1 4 Quentin Loh =l Jsas

asbaily Lgndings Lgidhins Leals Lol Aliiees Ao 8ysilain ce 5 IS s Yol
ol Galie 050 Y 8 Al e AT ehal 8 salael 2y Loy Ll

() Sanderson versus Attorney-General, Eastern Cape (1997).
) JEHOSH PAUL, Ibid.

® Ibid.
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Agalse (Ko Cum chie e el llall s Ll Ak (mll o) (G L 5)silai
coSlaall olat¥) & ¥ g angs Al (slaliall dbial 2By o3a (fia

G S an ) el Bygilain b Ll Al o die paliis L sag
o il 3 AR Vi upal aSlaall sl 48l oS Hls AinY) Bisad
Aladl) il

Ligils Lalas Hlae¥) & 33k YT sy saall d3aal o S. CASSESE 505
Aalaiall Gut ) gl Ll L) o e Guinl (sl Guallas of 13l
AaSaall asing LASHke A3 agedl oY Al of cail) a8 OSRA gl
bl Sy (Al Jolall oy Adad) Aggld DUl & ko o
an b el udy ) Al Al B saded) Jslall el S

o0kl dngiall |yekuig Ly ST Laladiiod
il ! il !
o Sl 0S| dd y2u@ S| Gl Slsl 0 P8 5 wolid] Halil)
LEELF- SS9 {)

Sall 4 jia ) Gladl Blehe ate e dealll [l e Enaall La Jslis
S Jelall o e el b L gysindl) Rl Culs e 4n algdnal) w3
(bl oaldll degas sae chlie) <5 sl adinadll i (gal ool gasis
Glandl b QIS U< il (90 in ) Ghasall ahial axe esai of Lule (il
Gl (B lapskt & Al Jelall dant dege ol @lligh L4 aduls S (g3
llly adlly 3liad) Caids Cum . gal SLI 8 dulie e ddladll L)
(pagadll day Aoy At Dligicas @hlially a9aadl yie daeliin¥ly Loalual)
S deaiall Glald) (e TS Ta) calias Lo Wle dald) olaay) Ggaa Lload (la
el olaly)

ol (bysicd pudi a3 (Jlall daphBreyer sl Job pagadll 1a A
On Al @) Ay Apabe DB dlis 06 Layg (AT Jeall g
o dnpall Clsall o elly a2 spunll b B agiat oS Lialaly Lgtalal
i e 390 ACA dabaal) Jolal

('S CASSESE, Legal Comparison by the Courts, cit., at 24.
@DPrintz v. United States.
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o5 135 ol lgale lie of Blals Uagh adlll (8 (uSay Guli8¥) o) Giand) (53 WS
g L) duds PIA goinsall 138 Jsn Samuel Alito 1Y) aldll lsaiad
Laladl) daalll eliacY Glly mangly cBaniall ClVoll el AaSaall modisill a8k
ol 5 Llead) JSLER o maall 2yl @l o Sl DU Fgudll alaay
G Lo W & L lpand a1 ol st gy pall (g el Ldle epuall
A Y Al paand AaiaY) Sladd) G e 4 aldl Cag Le agdl L Y
Slaall oda dlaluy (abais) agin of cana [2] 3kl ety Liladl) Lgialasl
Oy

&) i) bl amey 8 oadf el ) dilaYUGanesh Sitaraman sy
Qi alaie il paS 453l o iy Laa ¢ Cpne subio Blaw ) b aidy xllias
) el

Ll sis b Aygieal) AeSadll (e Sachs Laldl of an Wi agin i
o 40 Lladl) Jal daial) A8ladl) Gilsall Jogydiall jie aladiaN) (e Hda 8
s b Anslal foaladl el e A S A Gl ggpm A el
Ly alall 4gil) gk vie 4l LS duis cilgl) By " algis Al e s Ll
il ae lganlin S JSLaAy palad) Laday Slae¥) 3 b o le ol
sl A Llall L) Blaal amy Gl e cadiel 1 Lleleas
b Ll 3o aghhi e daledl Y el Gl Jedl uls sasdl)
Gl aalg Al COE e sakey Aaal daiplay et agaelal Y oSDy (LiSlas
COlanally aill e s il (Al Augil AilE e Badices Wil e ae ) e
.(r)“@ﬁuﬂ\ Lai Ji2e g 4 el 50da laaal A2y ylay

S v. duai & Chaskalson caldll Jg Load (agadll 13 b

Ll Uylae) 8 aai o caag (plaall (sl ae Jaladll xie ..." Makwanyane

glie & sl Ol 3 Ailmil) Ll el Samuel Allito (o=l ot i 486 dda O
) Lo e

www.gpo.gov/fdsys/pkg/ CHRG-109shrg25429/html/CHRG-

109shrg25429.htm

® Ganesh Sitaraman, Ibid, p. 662.

© The Lawrence case para 141.
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s gl Basial) aaY) (3l sl Wlgs Waa (il L) Cagin gined sling (ygalllan
Lty o gl Liallal Zaalgll slelyal) ae i of camo 138 oy oo dal Al
ARACT R HPE R 7519

Z.f‘)}:w:ﬂ\ iSa (,2)3:‘“’3” M\ S\M)L‘u\ d}; \ERAS (a\.:: C\:a‘);i zb.ub& ‘;‘9
ol WaYsJohanna Fr€ohlich &Andras Jakab e S lasel 4jall
1 & ylaly dibide dilad @iy (e Ladlie Yola ajgia Lo )€ LeSadl)
o) gl asgially S laill oyoke (31 Anleay) LS asgta () agadl
gl sl b 2Kl

o e Lal Glge ) WEY 3 L)siall LeSaall cjls) Jidl cuh s
(JE) Juw e ASadl Jals doajlaall ol S s By Sie claliam) JUa)
=YYy Ll o dual dBle D) s J9Y Apsiedll ASsall ol
Ol A gilall dandal) ol Lgalitia) (3 dygiaall Aol coplal Cus LY 0
L2l Lysicedl) AeSadll Ui e Jiles gy o uel) Lol 3 a5t b L )
iy lllia) udlly clsrglacaly lpemnans 0ud) o¥sa' tddhudll Lilall d)sgesd

) See: S v. Makwanyane 1995 (3) SA 391 (CC) para. 39 (S. Afr).
@ Jakab, A. and Fr€ohlich, J., ‘The Constitutional Court of Hungary’ in
Jakab, A. and others (eds), Comparative Constitutional Reasoning
(Cambridge University Press, 2017) 394-437, available at:
https://www.academia.edu/36868315/Andr%C3%A1s Jakab Johanna
Fr%C3%B6hlich_The Constitutional Court of Hungary in_A Jakab
A_Dyevre G_Itzkovich_Comparative_Constitutional Reasoning_Camb
ridge University Press 2017 pp 394 437
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) Judgement of the Constitutional Court of the Republic of Latvia of 30
August 2000 — Case No.2000-03-01.

@ Dissenting Opinion of Justice Kristine Kriima in Case N0.2008-03-03.
® Dissenting Opinion of Justice Kristine Kriima in Case No.2008-03-03.
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(DR v Keegstra, 1990 CanLlII 24 (SCC), [1990] 3 SCR 697.

@ Haida Nation v British Columbia (Minister of Forests), 2004 CanLII
73 (SCC), [2004] 3 SCR 511, 46-47.

) Mabo v Queensland (No. 2), [1992] HCA 23.

om0 o L sy siaall il 3y 5085 0 )5 Aall 8 el 4y ks of dagal)y ©)
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® cL Ostberg, ME Wetstein and CR Ducat, ‘Attitudes, Precedents, and
Cultural Change: Explaining.the Citation of Foreign Precedents by the
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Supreme Court of Canada’ (2001) 34 Canadian Journal of Political
Science 377.
() The Pillay case para 49.
@ Canada — 7 citations; European Court of Human Rights — 1 citation;
Germany — 1 citation; UK — 2 citations, the USA — 7 citations; and
Zimbabwe — 1 citation.
) Mark Tushnet, When Is Knowing Less Good than Knowing More?
Unpacking the Controversy over Supreme Court Reference to Non-U.S.
Law, 90 MINN. L. REV. 1275 (2006)at,1294, Cited in, Ganesh
Sitaraman, p.662, Ibid.
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() Ganesh Sitaraman, Ibid.

@ Interview with The Rt. Hon. Baroness Hale of Richmond, Justice of

the United Kingdom Supreme Court (The Supreme Court, London, 8

May 2012, Cited in, Héléne Tyrrell, Ibid, p.177.

pedl R Ay ) G of elle A @Clarke  2)slll ¢ s s Adalill oda e e

Sy i Al iy L e 3o b el i 5 yo ) Can | ) g il
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See: Interview with The Rt. Hon. Lord Clarke, Justice of the United

Kingdom Supreme Court (The Supreme Court, London, 9 May 2012),

Cited in, Héléne Tyrrell, Ibid, p.178.

) Héléne Tyrrell, Ibid, p.178.
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() Richard A. Posner, Foreword: A Political Court, (2005) 119 Harvard
Law Review, pp. 84-89.

@ Pierre Legrand, European Legal Systems Are Not Converging, (1996)
45 International and

Comparative Law Quarterly, p. 56

® Tania Groppi and Marie-Claire Ponthoreau, Conclusion. The Use of
Foreign Precedents byConstitutional Judges: A limited practice, an
uncertain future, in Groppi and Ponthoreau (eds.), p. 421.
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()'J. ALLARD et A. VAN WAEYENBERGE, De la bouche a Ioreille?
Quelques réflexions autour du dialogue des juges et la montée en
puissance de la fonction de juger», FUSL, 2008, p.124-125, Cité par,
Josselin Rio.Le Conseil constitutionnel et 1’argument de droit comparé.
Revue juridique de I’Océan Indien,2015, P.5.
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Acoérdao n. ° 359/2009 et Acordao n. ° 121/2010, Cité par, Tania Groppi,
Le « dialogue » des juges constitutionnels: entre décline des
exceptionnalismes et légitimation de la justice constitutionnelle, op, cit
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Tania Groppi, Le « dialogue » des juges constitutionnels: entre décline
des exceptionnalismes et 1égitimation de la justice constitutionnelle, op.

cit., p.5.
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) Tania Groppi and Marie-Claire Ponthoreau, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A Limited Practice, An
Uncertain Future, in ID. (eds.), The Use of Foreign Precedents by
Constitutional Judges, op. cit., p. 411.

@ Elaine Mak, “Reference to Foreign Law in the Supreme Courts of
Britain and the Neth-erlands: Explaining the Development of Judicial
Practices”, Utrecht Law Review 8, no. 2 (2012): 20-34. Bijon Roy, “An
Empirical Survey of Foreign Jurisprudence and International Instruments
in Charter Litigation”, University of Toronto Faculty of Law Review 62,
no. 2 (2004): 99-148.

@ S K. Harding, «Comparative Reasoning and Judicial Review», Yale
Journal of International Law,2003, p. 409.
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D Claire L'Heureux-Dube, Ibid, p. 31.
@ Linda Greenhouse, appealing to the Law's Brooding Spirit, N.Y.
TIES, July 6, 1997, at 4., Cited in, Claire L'Heureux-Dube, Ibid, p. 38.
®)Anne-Marie Slaughter, The Real New World Order, Ibid, p. 187.
@ Zaring D. The Use of Foreign Decisions by Federal Courts: An
Empirical Analysis. J Empirical Leg Stud (2006) 3:297-331.
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771 (1997); MARY ANN GLENDON, RIGHTS TALK: THE
IMPOVERISHMENT OF POLITICAL DISCOURSE 158 (1991.)
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)" Alexis Le quinio, Le recours aux précédents étrangers par le juge
constitutionnel frangais, op.cit., p. 583.

@ G. CANIVET, « La motivation des décisions du Conseil
constitutionnel », in S. CAUDAL( dir.), La motivation en droit public,
coll. « Themes et commentaires », Paris, Dalloz, 2013, p. 237.

@ Josselin Rio, op.cit., p.1.

@ T. DI MANNO (dir.), Le recours au droit comparé par le juge,
Bruxelles, Bruylant, 2014, p. 16, Cité par, Josselin Rio, op.cit., p.16.
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Gn olal) e i< A Ldday driaa malye o G O i cdigpeln Y
un dossier aliy cale & Ulal Laslly Lueall aahdl o3 pas oy

-

Commentaire de la il e sdall e Gus o «documentaire
Al @ilsl ol Olsie it zyan (oAl 3y degens (e sl décision

cGsiedl) Galadll @ily) i «CcONNExes»

Aaleadll AV ) aan ¥ Al Jsdll Sa (sl Galaadl Gl deabag
S Ale s IS s of Gaasy By QLAY e LIS B o) (e B Alaal
Galsaall gyl ) Asal) deal dayy DA (e £ L gicel) A8l (gl
s olabl) eliacl o caa S Al 8)6S0a Lin) A gical) diloadl
Grsiedl) bl AKal DbVl dilaiall dsall gl Galaall 3L Y AT
s sl aladll ) AaY) Gl Guila (e HLEY DA (50 V) ()laal

Gleiall) DC YAY=47 2ay hally Zalaid) Y)Y Jlall dasee e Uyl 13,
Glsadl) e Rl Badae das ol Gudae sliacl B (@blall e Dl
e ki) b (sl palaall 3L Al Aslal) A gial) deSaall dsloadl
(og IS Ao 53 ) Gy Ay ) i slay) Dl

Y5 gl Gl cuila (e o o e B Galged) ) o W iy poi Laa
(oany caldl) s e deils i o Ja iy

() Josselin Rio.op.cit., p.1.

@ T. GROPPL, op. cit., p. 51.

®) V. ’annexe relative & la décision no 96-383 DC.

o2 A Al 23 s YoV e IV AAY e bl g JEal) Jans e Lsaill 3 O
T Jeal o dah i VT 8 clld pag 7 LS Apia¥) Gl gudl s uia¥) o giE) )
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b Al oSl gn e "dpgieall Al s (JBd dae e clibad s
Vo cdiglh Ll 8 Da¥l Glsadl @y 8 Lo ((plad) gl ) ds)ia
OM3s 5yl Vs [ ] oo Sl A ol Lo

Glsally i) Ol ) dspeall Y O st cldlad (B cJially
LSadll e bl AT 8 LY spane )l Gl 5 duial) dsladl
oo Gl oh Jall Uyl il ge s ads Lo sas (400 45
Gils aie ey (e a Y g bay OIS LSaall Ui (e (lall geiall alasiad
*)emuch ado about nothing»'s & Y Jss Laalll (e I " alsss A

0585 6 AY) Lladll 8 Ly o ia¥) oSall sl gl e daSadl o5
ssell b Gl LYY Cila (e 5 LEY)
A. GAMPER, Austria: Non-cosmopolitan, but Europe friendly — The
Constitutional Court’s Comparative Approach, cit., at 221.
) Angel Aday Jiménez Aleman, “The Spanish Constitutional Court and
Foreign and Comparative Law: Theory and Practice of a Marriage of
Convenience” in Judicial Cosmopolitanism (n.7), pp.375, 381.
A a1 ASaally o ,laall o sl (ald aud dga g (e pe ) e pal) e L O
il dabeiall Lpin Y1 Gl guall 5 GoEal O slalL Ao e ()85 daSadl) G dia gty
LS Bl oa Ll i Y LTy Lgalal 5 saial)
® Vincenzo Zeno-Zencovich, “The Italian Constitutional Court” in
Judicial Cosmopolitanism (n.7), pp.449, 453., See also: V. ZENO-
ZENCOVICH, 1l contributo storico-comparatistico nellagiurisprudenza
della Corte costituzionale italiana: una ricerca sul nulla? in Diritto
Pubblico Comparato ed Europeo, 2005, p. 1993 et seq. Cited in Maurizia
De Bellis, The Italian Constitutional Court and Comparative Law: A
Tale of Two Courts,2014, p.3.
“Maurizia De Bellis, Ibid, p. 29.
AaSad) A8l b ia¥) il lalgdinl) o ) e sadl) 1a b cililany) i
O ) BoLaY) et s AV A ) stal) aSlaall e &lEally 83 sane AUl &) siunl)
il (5 gl ) G5 (g ) A ) U5 Ll (oS5l JLEY) o
See: G.F. Ferrari, A. Gambaro, The Italian Constitutional Court and
Comparative Law. A Premise (2010), Comparative Law Review, vol. 1,
n. 1, 4, at
http://www.comparativelawreview.com/ojs/index.php/CoLR/article/view

/1377
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Baysie ol dael) e AaSaall o a3 dag )l dygiaal) AeSaall e Lk 13
149 ale o Bl s ad (Oplaall ¢ gilally ZaiaY) AISaY) ) sylay) b
o5 il b ) dn 8 Gl sde sl e ST el & Yeve
3 al Slae U8 00 lgde gial)

Al A)adl) 4 sl dasaal)

On Ay drans 2aT aily ol sall e Aala) &gl Aaal) culS 1Y)
AeSadll o e pe ) Slog clealSal lalgdnad oY) gt Joa £)5ial) oSl
5 Chiedl) Pla IV Ly 8 LwiaY) aileadll Galsad) (e ey Crgiul
O leoaa ol oae dlia S climd Jag Gudadl Ol @b
Ay AaSaall il (53l JY ) ol saeall dadd) oY) (Dol
Lalall g Lala) aginu’ Wl sa Brun—Otto Bryde LaY LS 44l
(") Lz

led o ¥ A L e 1in B sxe (g amg VoAl @lld K5 Le Ul
Lalall 8 das Ay a3t Lo gag . DY) e Ly Aalall Gilsad) ) AaSadl)
Yova e dalaV) Lgieall ASaall BlE YT Ga o 4l L cuals
el Gl i N (%A,

D Mauro Mazza, “The Russian Constitutional Court and the Judicial Use
of Comparative Law:

A Problematic Relationship” in Judicial Cosmopolitanism (n.7), pp.531,
545.

@ Aura Maria Cérdenas-Paulsen, Uber die Rechtsvergleichung in der
Rechtsprechung  des  Bundesverfassungsgerichts—Analyse  der
Heranziehung auslidndischer Judikatur (Verlag Dr Kovac 2009), Cited in,
Ruth Weber and Laura Wittmann, Ibid, p. 100.

©® Brun-Otto Bryde, ‘The Constitutional Judge and the International
Constitutionalist Dialogue’ (2005) 80 TulLRev 203, 206.

@ Ali Ighreiz, Christoph Mbllers, Louis Rolfes, Anna Shadrova and
Alexander  Tischbirek  ‘Karlsruher = Kanones?  Selbst-  und
Fremdkanonisierung der Rechtsprechung des Bundesver-
fassungsgerichts’ (2020) 145 (4) A6R 537., Cited in, Ruth Weber and
Laura Wittmann, Ibid, p. 89.
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Aslaly) bl Bpsill daSaall b ol il e quils ads 2 Y1 say
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Sladl Chhi agiins A AeSadl) Ll axe oli clil gal ddlaal g
Lysiedl) AeSaall Zgbeadll lsed) of ) clal Gus i s 2uaY)
Ly g ) Yleal g 08 cumal YooV sdgg 190) e o AnlanYl
BB IFe) B BLE Y ani YOI T Ll e Al

Aan Ji e puls O3 gl By ¥ el gl o pand) (i
Ahadll Lpgiedll AeSadll Gaflyy Giladl ol (5 dlld gay Logyud)S
Mas) dglee 8 Ul liall (gilal) aadis duSaall of Andreas VoBkuhle
(2 lal) Jolall Jsa Jslall die dagall Sleha¥) b )

Pl ) Gigias Ay i) dagaal)

b Agieall eSadll cutial callad) 8 dygiaal Slaall Gianl e Baaly bl
Aaglall ) Wia IS aanyg . 0pildll elale alaal cpalie je IS cLndl agia
S A S e sl asly Lt L)yl AaSaall atiag (3 Jgaill dual )l
Ljsied AeSae elily oullll Sl el@y) e dgudl Adadl 4k
Laaiie

e S Joat dlan) ) ore 53 il gin g G ud) Caslag
P G g by 3 b gty Graie s el e dile ey il

<l i) of Ruth Weber and Laura Wittmannaie® ) Jlasy) dad) cpus

5 0n %8+ (a ST 3 3 5 Bl ilmil) Ly 1) Bl By il A
A5 LS (g oSa S 3 48U LSl (g £0 1 Jasiall b agias gl LS

() Ruth Weber and Laura Wittmann, Ibid, p. 99.

@ Aura Maria Céardenas-Paulsen, Uber die Rechtsvergleichung in der

Rechtsprechung  des  Bundesverfassungsgerichts—Analyse  der

Heranziehung ausldndischer Judikatur (Verlag Dr Kovac 2009) 88 ,

Cited in , Ruth Weber and Laura Wittmann,ibid , p. 99.

©)Stefan Martini, ‘Lifting the Constitutional Curtain? The Use of

Foreign Precedent by the GFCC, 1999-2010" ,Ibid.

@ Tbid, p.102.

®)_ Du Plessis v. De Klerk 1996 (5) BCLR 658 (CC) at para. 127 (S.

Afr.)
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lehadily &ygindl) aSlaall Gianl G e Lol Cagin (8 dygicadl daSadll 2l
Ol e Lol ol daSadl) copghil Cua callall (ginn o gl Lo
Yl Gl ) L) sis 8 Asiel) AeSad) slead Sl . Y]
Ml clail maas 3 pgihlas (e (6f o LB ST ) S IS0 0l el

L) el G e de Wil Gsia B gl Sadll ()il haidl ¢
cpdiall gae o celly aa loiSly = i lajela o - Lably 8 JIE Y A
cebal Cahally WbA C DS 318 i) bl

Andall 1997 g e ¥4 ekl Gail g (agadll 4ag o clly Ll oS
Aady joads de' all e (ot (Mg 149 A cgall sl (e YO sald) (g
b o lale cad Ly "m0l B ki o deSaall (Ko (aal
(" Jgall ¢5ital

ailiad Yy AL sledin) & Jiam A dusylas (gt paill 138 aal 2y
Blp calsy Jhnal ieadl claay Ga ol e o cnainl lly (@Al
Wi i e Jand Ailiail) Glgud) o2 ol ey o sdle . Lghlgu (10 Laga
() a) Oslall alasin) e Aapall A0Y) Gnll Gl 385

() JACOB FOSTER, The Use of Foreign Law in Constitutional
Interpretation: Lessons from South Africa , CONSTITUTIONAL
LESSONS FROM SOUTH AFRICA, Summer 2010],P.82.available at:
https://papers.ssrn.com/sol3/papers.cfm?abstract id=1784247
@ Christa Rautenbach & Lourens du Plessis, p. 1541, Ibid.
144¢ r-.bd sz)u\ )}mm LY cd.\\.AAJ.u‘_Ac LS)-‘;’ \.J;\j \)}.\.\»J.L\ssuﬂu;.\()
AaSadl o Gy iadl 13 ASaT it 8L LGl )Y sl ety oY)
a1 LA (3 gudl g aladl 15l (o gHall AN s S 5lel e pn el pndl Cum
Alilaall

Ll 67V 4 sl aSaall < jaal (Y)Y ple e in s 199 ¢ dle Ll ;mj(ﬁ)
Al Gl gl e USa TYY 4o pane Lo gl alSaY) oda Caai oo ST Il s
Agial Al ¥ iv_\u.L.M\@qLe_Jﬁu\J\e.‘m\ G o288 CdU) 5 AiaY)
See: Christa Rautenbach, Use of Foreign Law, NORTH-WEST
UNIVERSITY, http://www4-win2.p.nwu.ac.za/dbtw-
wpd/textbases/ccj.htm.
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dus Makwanyanedi gl daSaall atmdy) jhall sa clly Je by L daly
Loal dumd Y. fecany iy calaey) Ligie Ajsied ae deSadl) cule
Ao o oAl Lual Llan Y Ko ¥ olde s oy dlg dgdi
il clilasly

Ol Ll Jad y Auia) Y1 e fgial) Aol slgdiiad iy ol
05 Ll Gamy @l ) BaY 8 el of V) ddsaly A0S O)ladl
Ll Gigim 3 siadll GV @l amyng (Blall 1als a1 Gsilally L slgdn)
il L) i ol Ly (Ally dpeldaVly Lola@Y) Geiall (e degana ol
Gl Yl 3l Lad Greaiall Jdeadll G5 ) BlaY) @l Jie gAY
YU sl g slall gl e 3 of AaSad) S5 a8y (o Sull e palasS
W bl aldaal @ La)h e eiadl 1 gady 45 ) eds Hsaeall (e
Y ] Cllens agle dnliadlly canlly sils agisng pgacall e Calill &Y
o daia¥) oledll (3 Bles 3n 39ng as (Sle Db pelans Laa L) (ine
O i) ol AL ol algin)

rdoaigh) Llal) dasaal)

oe Bk @bl e HISs Dhe i) sighl 8 wSlad) cadiel adl di
GlYslly saniall Alaall 8 lgakaes calad) (gl Galii (Al Adlead il
Al iy 1055 2.K05aY) sasial

() Christa Rautenbach & Lourens du Plessis,Ibid, p. 1540.

@JACOB FOSTER, The Use of Foreign Law in Constitutional
Interpretation: Lessons from South Africa , CONSTITUTIONAL
LESSONS FROM SOUTH AFRICA, Ibid, p. 100.
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o transformativel’) Lgas ail e sl J) g Lexie” ail sa Y
Jsall 1aa Ergan Ala) 40S lo AblS duial) 5yl (adlainl 2 of sl
R LLsd

Oles) Gsinl Jgal) Gl e Aseliial) degenall o dgl) jgien el sl
dpally dglhandly Adliudly 4] gl AVl cladl ) dilaY
ASlaall Bilse N Diymy 2ighl 8 Llall aSaal) bl it (a1 2ol
gty e dasaY) & ygial

saniall sl oSlae (e Ailcmil) lgadly iy ) (S digl) 3 Blial agiasss
Lad @l of WS ) Joall 0pslally (a9 Apiad) dsloadl)l il culs )

ity (5 _wainl) Jaadl) aay Lo s ja 3 L 1 Cogin ) AL satl) 2y il Jual a5my O
el sinall dals ) Adeaill A giadll e sa Gilall LS Cugia BLal ai
b Lo e il L il i
Y A el s gl peally gl peally auy 505 aubic gaine ale G2 oA e
bl el Ak il 5 ) G3sing i) e p sk Jilae s callaly s s
F G S ol G el Ge LI Gk i st b e gaead gl (a d
Doniall o attaadl ) ddidal)
See: INDIRA JAISING, Transformative Constitutionalism- A post-
colonial experiment, JULY 22, 2019, available at:
https://theleaflet.in/transformative-constitutionalism-a-post-colonial-
/experiment-indira-jaising.
@ See generally Burt Neuborne, The Supreme Court of India, 1 INT’L J.
CONST. L. 476 (2003).
) Sujit Choudhry, how to Do Comparative Constitutional Law in India:
Naz Foundation, Same Sex Rights, and Dialogical Interpretation, in
COMPARATIVE CONSTITUTIONALISM IN SOUTH ASIA 45, 53
(Sunil Khilnani, Vikram Raghavan & Arun K. Thiruvengadam eds.,
2013) (citing Adam M. Smith, Making Itself at Home: Understanding
Foreign Law in Domestic Jurisprudence: The Indian Case, 24
BERKELEY J. INT’L L. 218 (2006)., Cited in Sam F. Halabi, ibid, p.78.
@ A.M. Smith, Ibid.
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latiia (sigll slimill culan Jalgall (0 degana ollin ol Jsill W oKar Uil
Sl Slatal) ey epliall elailly Al ASSYL lady) Al e
o) Glacgally L2l dighl i)y Gun Jalsall o8 aal aal @l DL skl
bl fsaball cplialy cnllalull g daaill 2S5aY1 (ool SIS sy
adina Jalsall 038 Casany Sllly AagSall g sabad) wojsil Ll 2 )
g sienll (cal 78V e B digl) b slaill Jalaty
el allalf

a2l 5l (5 guimtd] sl 3 LRient] 39u
b (il e e Y Auia¥) Adliadl) lsedl o oliady Leih ade i) (he
e o il G A gl L Jlasial) gl e 333 Lelal ol
e Aplad) dand 3 el Jaal) (S by cad et (o2 alall Al
)
S uall (Ko Tania Groppi and Marie—Claire Pontherau
S iy & clalgina) A Gilsall AadilY QL e JBY) e il
iaall "a guiding horizon* gas @' s ) g A ASY) e
Bjlas J€E B daad) el Awa¥l cblednally AU ddlead)

() R. Dhavan, Borrowed Ideas: On the Impact of American Scholarship
on Indian Law, 33(3) AM. J. COMP. L. 505 (1985).

@ Anil Kalhan et al., Colonial Continuities: Human Rights, Terrorism,
and Security Laws in India, 29 COLUM. J. ASIAN L. 93, 114-15

(2006).
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cailial) gl Aallaal) dng o lgardiod dBg LaSaall las dgagl dadia
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Ll of see also Luad il Jadl aladia) pe Cpasd o Lgiedl) deSad) Sa
LSl @iy, see for example Jiall duw e ki) Sl see kil
s pdbie (<G Gulill B adfy lle 4d) Jagill &5 8 Zbnay) 1 die o
Aaa¥) Wladll ) HLEY) o peall 5eY) 130 agdy Sy cApcadl) sda b Ala
Loaag Y G Gagaall HEC b gag aaly oo 3 L) ilaally eyl
Gslally Oplaal gl HLEYYs nl b el caldl slgdiu) e g
en bl SSa Jadi Le bl 4l QD) e o<1y AY) Joall ilany sl
Llalgdawy) sda

sle JSa 4l i 8y el JS8 Y] aSal ) ASaall udn 8 LS
S damdl) Sy Al sl G Sy el (S WS Jualis SE gl 090
o et o dne Jaill (S Lo say csalin (53 i) oSSl Ll g
Ly alginn) (Say ai dlld (e &l Lo gl Ble 8)La) Lbia IS A o3a
v e s @ gl Gailly Aol ells gl BUaill deusly

M T, GROPPI and M.-C. PONTHOREAU, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A Limited Practice, An
Uncertain Future, cit., at 424-6.
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e oy S Lgale eguall ol S duieall CHLEY) 238 (8 (5 (ay L lallaa
Juw Ao ) 13 ela adly el AKEQ dpagad o cpallad) Dla
DES 8 Al Lysiadl) AeSadl) e dslal) ddhadl el il b Jia
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LSadll @lld Jley lme W Jolin ) Laded) Jlee¥l DA (e el
LeSaall alall A dalyn LgalSal ey A colal ) a5l
Al Glsadl ) e e IS8 clal AT eVl By cdalalY) dgal
S aaladl Gigad) sda Jiad Al Lnabell JleeL agdiions (AalalY) daSaall

AaagSall e clabiall aaf e i

Jall sa LeS 45 Alain) Caad (o3 wia Y] aSall Uny) ) AaSaall i 55 cVall Giany 3 ()
) Jaans e il il gy 3 4y ) sl AaSnall

PCT, Judgment of 2 April 2015, P 31/12, OTK-A 2015, no. 4, item 44
(pt. 11.8.2); PCT, Judgment of 10 December 2013 r., U 5/13, OTK-A
2013/9/136 (pt. I1.2.5).

) C. Dupré, Importing Law in Post-Communist Transitions, Oxford,
Hart Publishing, 2003.
@ CT judgments of 7 October 2015, K 12/14, of 26 January 2005,
10/04 and of 24 November 2010, K 32/09.

[ \VAA ]



MG jla Aalida A a7 ¢y Al (g gil) gLl alSaly Ll gl (5 ) gleal) alll S sta

Jria Ao 2aaf a2 L

ASal 3 L) lsd) o0 Laaal Geadss ) algall 2l o et ) A
B daa ol lgia aghin) Al HISAY1 038 ) 5LEY] pie 58 ()5l cliadl
pae Ol BLadll (amns zpea W gy HlaeW) 8 33 ae Lelly 8 haexia (365
Oz dgaill Nagy Gane il ol al iag ¥ oS0 Jady a1 3stlal) HUsill 5Ly
oSaall Gans Cils e L) Adliadl) Glgad) () esalll axe o maslgll g
Jba ) iy Aihae 288 il dais YL 4y delalas Sa Y d)giaal
e e Ll a2y A AdUaY) Ayl AaSaall Ciige 4l 1) aa
NG sy (e L1 Balsad) i Y (0l 0l & Ayl

YOSl el Jeitt 8 8 ol Ogld) Jp0 st S a8 L e Ly
Basil Markesinis 5 NS J& WS ¢ “doing it but not admitting’ s ic
35as o ) e IS b sy deaal) galyall 258 (f (Mbrg Fedtk
coasadl) 138 8 5l el as

" e S a3 gl SSladll e aal) o Baadl Gl e IS g
adal) of Agall acd daad Geo " Awiall Gladll "ol @AY olalll L
(pagadll dag o Sl

Laa <5 oy La ol Al (lsaddly (a1 stldl o pe a2 Aoy adl @lld Jlia
e Cal A O (e taall Sl s dilag I Ay gl deSadl) AlSST
de e 155K o (Sad) e ol ale o 053K Lo Bale gl AeSadll sliad
S Al 3y Glagleall 038 s (a1 Sl plal Lgd WSal 23 dblas Lliaks

(DMaurizia De Bellis,Ibid, p.20.

@ 1. Pegoraro, La Corte costituzionale italiana e il diritto comparato:
un’analisi comparatisticac Bologna, CLUEB, 2007; P. Ridola, « La
giurisprudenza costituzionale e la comparazione», G. Alpa (dir) Il
giudice e I'uso delle sentenze straniere, Milano, Giuffré, 2006.Cited in ,
Maurizia De Bellis,,Ibid.

@ B, Markesinis, J.Fedtke, « The Judge as Comparatisty, Tulsa Law
Review, 2005, p. 11; B. Markesinis¢ J.Fedtke (dir.), Giudici e diritto
straniero, Bologna, Il Mulino, 2009.
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M as ) syl chlay) sk &8 Cum eopiinY)

P e yeaiiy ol duia¥) Gdeall A MmNl mes o ) Le L
et Gun bkl 6 Llel) eSaall angi 8 Lol b Jaals Ll Jadd dug Y]
3 Al Sladll :;,\J\Js S @l A z\;e;_;\z\ Gl e aall o ) Ay
b)) oSlaall (e il Tase i sa Gl e Jle Juaily dlane gids
Opalindll) Cajla (6f apmn cuilaYL st Asladl) )Y daal Glis cuaall 138
G el o suleall (o wel) a5 daj (e (Guiblsall s O elei

() Elena Simina Tanasescuand, Stefan Deaconu, Romania: Analogical
Reasoning as a Dialectical Instrument, Ibid.
@) Acorddo n. © 359/2009 et Acérddo n. © 121/2010.
©) T. Daly: « The Differential Openness of Brazil’s Supreme Federal
Court to External Jurisprudence», IXe Congrés Mondial de 1’AIDC,
Oslo 16-20 juin 2014.
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oo B L) Glsedl «@aally il ol JE oY) e Gl als O
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Lt Sale 138 036 o oS € ww\ u\_\;@.ud\ @Lﬁm ‘_9_95\ my r\@m

sl ¢ sl jadi pranal Adaliy qia® A B gl) Agdaall deSadll KA paa O
x‘uumy\@du‘esu\umu\wecﬂuh Ll Aol Sl
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@ See Tribunal Electoral del Poder Judicial de la Federacién [T.E.P.J.F.]
[Federal Electoral Court], Compilacién Oficial de Jurisprudencia y Tesis
Relevantes 1997-2005, S3ELJ 62/2002, Pagina 235 (Mex.); Cuarto
Tribunal Colegiado en Materia Administrativa del Primer Circuito (4th
Administrative Court of the 1st Federal Circuit), Semanario Judicial de
la Federacion y su Gaceta, Novena Epoca, tomo XXII, Septiembre de
2005, Tesis 1.40.A.60 K, Pagina 1579 (Mex.) (explicitly using Alexy's
"theory of principles).
® Vicki C. Jackson, Comparative Constitutional Law: Methodologies, in
Rosenfeld and Sajo(eds.), Ibid, p.60.
@ A. EJIMA, A Gap Between the Apparent and Hidden Attitudes of the
Supreme Court of Japan towards Foreign Precedents, in T. GROPPI and
M.-C. PONTHOREAU (eds.), The Use of Foreign Precedents by
Constltutlonal Judges, cit., p. 273 et seq., at 290.

) T. GROPPI and M. C PONTHOREAU, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A Limited Practice, An
Uncertain Future, cit., at 414.
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AaSaal) E e sl

Ge W) (g5l sladll e saball A ) slay) S5 Al sk i
GhLY) Cabide g clabima) Jals o Jlby dageadll iyl aal culs
gl Bl e 5ab Al s

O s 8 a5 «GBEYT aal o) J. ALLARD gt pasead]) 12 i
Slo Bladll i lea clgans b alfie <6 AuiaY) ualiall ey 281G Calyhl
D055 e ddee o)a)

2l e A3l dgally SO daal) a2 ila pand (el b Ladg

T\
@il Galaall a2 A dgally duial) aladU el it
2 (o 1)

DS S s ) Y] ek adsa o peigl) gyl aad )
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) J. ALLARD, « Le dialogue des juges dans la mondialisation », op.
cit., p. 80

@ B. RAVAZ, « Le recours au droit comparé comme moyen pour le
juge de suggérer une évolution législative? », in T. DI MANNO (dir.),
Le recours au droit comparé par le juge, op. cit., 2014, p. 225.
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Sy Dawa¥) Lslad) @l ) Jhill Gl led pals IS5 Jiate
Vol gl Galaall o) Lelsa <Y 138 Marie—Claire Ponthoreau
De 53 il a1 cild sag (0 _aa¥1 gldl L)) mops S0 1o i
Al Gondn Vs Y gl (ghya BLadll e gsi @l o) alsis Vergottini
) il (5ysienl ) Jia agalSal

" desll Y el Jile 4 eFanny Jacquelot i 1iSa,
VAV Lle b ¢ aipil) (gsinall Galad) pglind (JUA i e ¢ alea)
DA 13y YV AVY ale b Baatial) LY Ll AaSaall i s3) Cilisall (g
Gliall 2001-446 DC a3, JLall 8 ade gl Ko 205 Y) Llall 4ol
() danll e iy SIS Jaall e skl el

k) dpgieall LeSaall I8 5l pebin o) @l Gadaall OIS el
D Tase sasl ¢ Mall aletl) dopa Tae 81 (25 VAVY gila Y8 3 ol
{(183-165 DC 4 lgaSa b (pamalal s5LY)

)'D. MAUSS, « Le recours aux précédents étrangers et le dialogue des
cours constitutionnelles », op. cit., Cité par, Josselin Rio, op.cit., p. 11.

@ M-CL. PONTHOREAU, « Le recours a “I’argument de droit
comparé” par le juge constitutionnel. Quelques problemes théoriques et
techniques », in F. MELIN-SOUCRAMANIEN (dir.), L’interprétation
constitutionnelle, Paris, Dalloz, 2005, p. 167.

®)Pedro Tenorio Sanchez, Ibid.

@ O. DUTHEILLET DE LAMOTHE, intervention au Sixiéme congrés
mondial de droit constitutionnel, tenu a Santiago du Chili le 16 janvier
2004, intitulé « Le constitutionnalisme comparatif dans la pratique du
Conseil constitutionnel ». V. plus précis€ément 1’annexe relative aux
décisions nos 74-54 DC et 2001-446 DC.

©® 0. DUTHEILLET DE LAMOTHE, préc. V. plus précisément
I’annexe relative a la décision n° 83-165 DC.
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Do) sy A 8 Lial el 4y 1AV0 ple 8 Ll 'IVG! aleaYl
Alabe ) ool bl jilsall s3gd Jiiatl) A L) cagpal ) dlasy)
ISy 25T Llal) AaSaall Aliadl) (Bilgad) (e w2edls B0 ulaall IS (he
2L ) gl 2eaal)
g il ds)lall el of el Y B.Genevois Jsi (asadl) 138 s
LTy aAT 5 VaA0 Gle 8 ALt algad Galaall 4ndd 3 elaY] e
SV Gl amy b O il el pdad) e OIS Laieg
Gl ) 8yg palls (535 Law Aylall eyl duahyay a8 43 o jall (pad ¢ o Liadll
Claall o S5al ey - Ailen dusie gl Al Olalil) 8 A g dugll Jola o0
@y i) A e Lgysl (ulne gise o daliall il jlae¥) b 2af 8
()" O. DUTHEILLET DE LAMOTHE, préc. V. plus précisément
I’annexe relative a la décision n® 2003-489 DC.
@ O. DUTHEILLET DE LAMOTHE, préc. V. plus précisément
I’annexe relative a la décision n® 2003-484 DC.
©) Décisions nos 85-196 DC, 86-208 DC et 86-218 DC.
@ B. GENEVOIS, « L’inspiration réciproque des jurisprudences des
juridictions suprémes nationales et internationales en mati¢re de droits

fondamentaux », in Diversité des systémes juridiques et inspiration
réciproque des juges, LPA, n° 112, 2008,p.18.
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Glapdil) dalp Y LesSal) cllaadle 4 5lay) pald IS5 o5 L 1y
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laial) A aasll pagadll 1 4 HLEY) G g laih e LIS skl
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OB b)Yl dilas (A dlayall ool jlaiaVh Glaall LAl dwally cdalall (uting
I Gl ol ady il paill Sy He) O s e S
@liy coly L Jlaall 138 & dgiall Aileadl) Galgally (2inY) adal) 13a Gy
o dabiad) )il gl @l & Jien il aadll s e 506 gl
Eodl) adaa g cLilag)g lailgsg Wil sl Lué Carta Europea adge
Yord e (b odball g SlaaYl gli d)adl clesdl) oy 53
André Ly el (i dplad) sl Jolim Al @bl
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S @l Sl Plaiul Jos gulgll DleYly ) Jaall ol Loy ¢l
oSas aieadinl S Joally P! 1 deal e Capallh udadll s
ol b alluall 8 o J8 AKHaY) el Gon padaall G Gl
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() Décision n° 2003-484 DC.
@y plus précisément I’annexe relative a la décision n° 2011-223 QPC.
@ V. plus précisément I’annexe relative a la décision n° 2013-346 QPC.
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G el (S8 LesSall clladle uin bl 2l ol 669-2013
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Lila) haae (K&  Le dossier documentaire &bl caldl ld Jullg
bsis Jdeaal) 138 agdng (el (5)gial) sl ) g)u,glg; il aDA UA R
e o G djlaall Lgaall daall oda P e gysicdll Gadadll il Je S
Gl Wl sdlac) w4 V) (@il daliae i sl 4l sl il
Caldll 138 e (ggimy Lovie all Siay Lae eliae¥) s o anygis calina)
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@ V. I’annexe relative a la décision no 2013-669 DC.

®)Décisions nos 2001-446 DC, 2003-484 DC et 2004-492 DC54.
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LliaYly il dssdl i (53 daw el Mgl e dalaall 2013 DC
aygieal AaSaall 3 agliadl) lsedl Y HLEY) o ¢ gl (1Y) Tanag olacally
39-2010 « DC 564-2008 a8, bl le clidaill b ¢Jallyy Lulaly)
Lysicedl) AeSaal) 4 (o ydilae S aghind (g)siell alaall o a3 5 «QPC
Bl i o) L li€e WS L "Lapdl pgial) dasgll agghor 3l Lk dllay)
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U Josselin Rio,op.cit.,p.23.
@ V. ’annexe relative aux décisions nos 2005-514 DC, 2008-562 DC,
2008-564 DC, 2010-39 QPC, 2012-289 QPC et 2012-297 QPC.
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A similar attitude can be found in the activity of the Austrian Court: See

A. GAMPER, Austria: Non-cosmopolitan, but Europe-friendly — The

Constitutional Court’s Comparative Approach.

@Maurizia De Bellis, Ibid, p. 20.
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DA, BALDASSARRE, La Corte costituzionale italiana ¢ il metodo
comparativo, cit., at 989, Cited in , Maurizia De Bellis,Ibid, p.21.

@ Ibid.
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No. 20/1978; No. 60/1980; No. 68/1980; No. 25/1981; No. 145/1982;
No. 161/1985; No. 286/1985; No. 428/1997; No. 155/2002; No.
469/2002; No. 49/2003; No. 379/2004; No. 61/2006; No. 104/2006.
@ Akiko EJIMA, The Enigmatic Attitude of the Supreme Court of Japan
towards Foreign Precedents, Ibid, p. 36.
® Akiko EJIMA, Ibid, p.19.
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CT judgment of 11 July 2012, K 8/10.
@ Ganesh Sitaraman,Ibid, p.666.
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) Zaoui n. 2, [2006] 1 NZLR 289.

@ Judgement of the Constitutional Court of the Republic of Latvia of 19
December 2001 — Case No.2001-05-03.

® Judgement of the Constitutional Court of the Republic of Latvia of 15
February 2005 — Case No0.2004-19-01.
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) Judgement of the Constitutional Court of the Republic of Latvia of 5
March 2002 — Case No.2001-10-01.

@ Judgement of the Constitutional Court of the Republic of Latvia of 15
June 2006 — Case No0.200513-0106.

® Fudgement of the Constitutional Court of the Republic of Latvia of 18
February 2010 — Case No.2009-74-01

@ Judgment of the Constitutional Court, Case No 2019-24-03, 25 June
2020, para 17.3.

© Judgement of the Constitutional Court of the Republic of Latvia of 21
December 2001 — Case No0.2001-04-0103.

© rudgement of the Constitutional Court of the Republic of Latvia of 23
September 2002, Case No0.2002-08-01.
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() Judgement of the Constitutional Court of the Republic of Latvia of 8
March 2006 — Case No.200516-01.

@ Judgement of the Constitutional Court of the Republic of Latvia of 25
October 2004 — Case N0.2004-03-01.

® Judgement of the Constitutional Court of the Republic of Latvia of 18
October 2007 — Case N0.2007-03-01.

@ Fudgment of the Polish Constitutional Court of 30 September 2008, K

44/07.
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) Judgment of the Polish Constitutional Tribunal of 9 July 2009, SK
48/05

@ Judgment of the Polish Constitutional Tribunal of 25 November 2014,
K 54/13.

® Judgement of the Constitutional Court of the Republic of Latvia of 20
June 2002 — Case No0.200117-0106.

@piotr Czarny and Monika Florczak-Wator, Ibid, p. 174.

®) CT judgment of 26 November 2003, SK 22/02.
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DCT judgments of 5 May 2004, P 2/03, of 25 May 2004, SK 44/03 and
of 9 June 2010, SK 52/08.

@ cT judgments of 5 March 2003, K 7/01, of 30 September 2008, K
44/07 and of 28 Octo-ber 2015, K 21/14

) CT judgment of 10 July 2007, SK 50/06.

@ CT judgments of 26 April 1999, K 33/98 and of 10 December 2014, K
52/13.

© CT judgment of 10 November 2004, Kp 1/04.

© CT judgments of 3 July 2008, K 38/07, of 3 June 2008, K 42/07 and
of 12 May 2011, P 38/08.
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(DMaurizia De Bellis, Ibid, p. 15.
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A. REINISCH, European Court Practice Concerning State Immunity

from Enforcement Measures, in European Journal of International Law,

2006, Vol. 17, No. 4, 803.
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(DMaurizia De Bellis, Ibid, p. 18.
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) Supreme Court of Canada, Judgment of 6 February 2015, Carter v.
Canada,2015 scc 5.
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i (i 555 peall 44k Layy ¢ Gy ) Gl 138 A aad (s 5 (f Al ALalul
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® Supreme Court of the United Kingdom, Judgment of 25 June 2014,
Nicklinson and another, [2014] uksc 38.
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) Judgment No. 84 of 2016. ;

Aotla sl A gl AaSaall Cuaglind 388 D pal) Ay (lay L adl 5 LEYL pas O

By Lo 58 labiaiaVl 5 JSGN dua e i il (5 il Galaall e
il (5 sl ulaal) )i AaSaall s (g Clalguingy)

See: Viorica Vita, The Romanian Constitutional Court and the Principle

of Primacy: To Refer or Not to Refer? German Law Journal, Vol. 16 No.

06, 1627.
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() Elena Simina Tanasescu & Stefan Deaconu, Ibid.

@ REBECCA LEFLER, Ibid, p.171.

®Carlos F. Rosenkrantz, against borrowings and other nonauthoritative
uses of foreign law, 1 INT'L J. CONST. L. 269 (2003), p.289., Cited in,
Ganesh Sitaraman, Ibid, p. 665.
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vicki C. Jackson, Constitutional Comparisons: Convergence,
Resistance, Engagement, 119 HARV. L. REV. 109 (2005).at 114.
@ Supreme Court of Canada, Regina v. Keegstra, [1990] 3 S.C.R. 697.
b ledaSa & aldll Shadly
S 3l Lam aly e i S 8 dgaliite Cogl saaiall Y 15 1S b glia Y1
D LS Labas eclly e, o il (pa s Blandl (i (8 el 8 sy (5 s o
Tl oo ol B ClRY) i A e Al e Gl EY) ALl as
g pe ) e saatiall by 8 o) @5 ) W s g 1350 ) il
er Gla Lo alal) slabiiid ) a8 L 530 28 5aW) et Cng
(a5l g dae b cdhal) Tase ey Jo¥) Qs (e dla sl (b )l Y g ccaliia)
Al S Ao s ey i) ganil) Bl b Tasall 138 Gaukas 401K 6 el U

® Tania Groppi and Marie-Claire Ponthoreau, Conclusion. The Use of
Foreign Precedents by Constitutional Judges: A limited practice, an
uncertain future, in T. Groppi, M.-C. Ponthoreau (eds). The Use of
Foreign Precedents by Constitutional Judges (Oxford: Hart Publishing,
2013) pp. 424-425.

) Separate opinion of Justice Gadis Gadgiev to Ruling 2 November
2006 No 444-0., Ibid.
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) judgment of 24 February 2010, K 6/09.
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