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Mudaraba:

A comparative study of the conditions that spoil the contract and their
judicial applications
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University Email/ fadahmash@imamu.edu.sa

The research deals with the study of the conditions in the Mudaraba contract,
the conditions that spoil and spoil the Mudaraba, the effect of corruption, and a
group of judicial rulings.

The results of the research are summarized as follows:

) .Mudaraba and Qirad have the same meaning, the people of Hijaz call it
Qirad, and the people of Iraq call it Mudaraba.

Y .The majority of the Malikis, Shafi'is, and Hanbalis went to the fact that the
pillars of Mudaraba are five: the two contracting parties, the formula, the money,
the work, and the profit or the known portion for the worker, and the Hanafis went
to the fact that the pillar of Mudaraba is: the formula only.

Y .Capital conditions: It must be cash, capital must be in kind and not debt,
capital must be known at the time of the contract, and capital must be given to the
worker, and he must have control over it and have the authority to dispose of it by
buying and selling.

¢ Profit conditions: The profit must be known, and the profit must be shared
by both of them, and the profit must be shared between the worker and the owner of
the money and exclusive to them.

© Scholars have stated that any condition that leads to the ignorance of the
profit, then the speculation is invalid; because the profit is what is contracted for in
the speculation.

1 Reasons for the corruption of speculation:

A. Ignorance of the capital.

B. Ignorance of the profit.

C. Guaranteeing the profit or specifying a specific amount of profit for the

owner of the money or the speculator. Ibn al-Mundhir said: All scholars we know
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from have agreed on the invalidity of the qirad in which one or both of them
stipulates for himself a certain number of dirhams.

D. Guaranteeing the capital or making the loss on the speculator: The
condition is invalid by consensus, and the scholars differed on the invalidity of the
speculation by stipulating it, with two opinions: According to the Hanafis and
Hanbalis, the speculation is valid, and according to the Malikis and Shafi’is, the
speculation is invalid.

C. That the owner of the capital stipulates working with the speculator, and
this is according to the majority, except in a narration from the Hanbalis, and we
have previously discussed it.

H. Making the capital a debt, and Ibn al-Mundhir reported the consensus on
it, and some Hanbalis disagreed with it, and we have previously referred to it in the
conditions of the capital.

V .Effects of the invalidity of the speculation contract:

A. Returning the capital to the owner of the capital.

B. The worker’s actions are valid in what he disposed of.

C. The profit is for the owner of the capital, and if he loses the money, the
loss is on him.

D. The worker is entitled to a wage similar to his, and this is something that
scholars have differed on in some of its details: The Malikis differentiated between
the wage of the like and the loan of the like in what the worker is entitled to when
the speculation is corrupted: The difference between the wage of the like and the
loan of the like is that the wage of the like relates to the owner of the money,
whether the money is profitable or not, while the loan of the like relates to the
profit, so if the money is profitable, he is given the wage of the like, otherwise he
gets nothing. They also differentiated between them: that what is required for the
loan of the like if it is found during the work is not annulled, but rather continues
until he sells what he bought like the sharecropping contract, unlike what is
required for the wage of the like, as it is annulled when it is found, and the worker
is not allowed to continue working, and he is entitled to a wage for what he did.

Keywords: speculation, conditions, corrupt, rulings, judicial.
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