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The Rulings on the Entitlement of a Sold Item to a Third Party
in Light of Islamic Jurisprudence and the Egyptian and Qatari
Civil Codes.

Salama Abd El-Fattah Hulaybah.

Department of Sharia and Law, International Islamic University in
Cairo, Egypt.

Email: Salama20003060@yahoo.com

Abstract:

The aim of this research is to clarify the concept of entitlement and
the legitimacy of ruling on it in general in both Sharia and legal
regulations. The research also seeks to compare between them,
mentioning the Sharia applications and legal texts for this ruling in
Islamic jurisprudence and law. The descriptive and comparative
approach is employed through the study and analysis of Sharia
texts, as well as the legal provisions in the Egyptian and Qatari
laws, followed by an analysis and comparison between them. The
research further explores the extent of their alignment with Sharia,
whether in agreement or disagreement, in order to achieve the
benefit of the contracting parties through the enforcement of these
provisions. This study concluded that the concept of entitlement is
regulated by Islamic Sharia, which requires the seller's guarantee if
the conditions are met, as in the case of the guarantee of defect or
the guarantee of the item. This guarantee involves compensating
the buyer if the sold item is found to be entitled, whether the
entitlement is total, with the seller being liable for the full price, or
partial, with compensation for the loss in value. This ensures a
balance between the interests of the true owner and the buyer. As
for positive law—whether Egyptian or Qatari—it has addressed the
issue by organizing a set of laws that regulate the case of a claim of
entitlement brought by either the seller or a third party (the rightful
owner) against the buyer. It also outlines the procedures the buyer
must follow to involve the seller in the entitlement lawsuit in order
to avoid a ruling against them. Finally, the law provides options for
the buyer in the event of entitlement, whether the entitlement is
total or partial. 1 recommend that researchers explore the rulings on
entitlement in Sharia, particularly those related to the rulings on
shufa'ah (pre-emption), leases, and other contracts, so that a
comprehensive theory in Sharia can be developed, encompassing
all types of contracts. Additionally, this should be compared with
the laws of different countries to highlight the richness of Sharia
and its suitability for application in all times and places. May Allah
make us, along with you, servants of it.

Keywords: Total entitlement, Partial entitlement, Guarantee of
defect (darak), Claim of entitlement (ta'arrud), Egyptian Civil
Code, Qatari Civil Code.
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al-Wahid1, al-Nisabari, al-Shafi‘T (d. 468 AH)- alwjyz
fi tafsir al-Kitab al-‘Aziz , published by Dar al-Qalam,
al-Dar al-Shamiyah-Dimashq, Bayrut , 1st edition,
1415 AH.
Abti al-Hasan ‘Al ibn Isma‘il ibn sydh al-Mursi (d.
458 AH) — Al-Mukhtas, Dar lhya' al-Turath al-‘Arabi,
1st edition, Beirut, 1996.

Abu al-Hasan Ali ibn Muhammad ibn Muhammad ibn
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Habib al-Basri al-Baghdadi, known as al-Mawardi (d.
450 AH) — Al-Hawi al-Kabir fi Figh Madhhab al-Imam
al-Shafi'i, edited by [name of editor if available], Dar al—
Kutub al-‘limiyyah, Beirut, Lebanon, [st edition, 1419
AH (1999).

Abu Abdullah al-Hakim Muhammad ibn Abdullah al-
Nisaburi: Al-Mustadrak 'ala al-Sahihayn, published by
Dar al-Kutub al-‘limiyyah, 1990.

Abu Muhammad Muwaffaq al-Din Abdullah ibn Ahmad
ibn Muhammad ibn Qudamah al-Jama'i al-Maqdisi then
al-Dimashqgi al-Hanbali, known as Ibn Qudamah al-
Maqdisi (d. 620 AH) - Al-Mughni, published by
Maktabat al-Cairo, no edition, published in 1388 AH.
Ahmad ibn Ghanim (or Ghunaym) ibn Salim ibn Mahna,
Shihab al-Din al-Nafrawi al-Azhari al-Maliki (d. 1126
AH) — Al-Fawakih al-Dawani 'ala Risalat Ibn Abi Zayd
al-Qayrawani, vol. 2, published by Dar al-Fikr, 1415
AH (1995).

Ahmad ibn Muhammad ibn Ahmad ibn al-Qasim al-
Dhubi, Abu al-Hasan ibn al-Mahmali al-Shafi'i (d. 415
AH) — Al-Labab fi al-Figh al-Shafi'i, published by Dar
al-Bukhari, Madinah, Kingdom of Saudi Arabia, 1st
edition, 1416 AH.

Tagi al-Din Abu al-Hasan Ali ibn Abdul-Kafi ibn Ali ibn
Tamam ibn Hamid ibn Yahya al-Sabki — Al-lbhaj fi
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Sharh al-Minhaj, published by Dar al-Kutub al-
‘llmiyyah, Beirut, 1416 AH (1995).

Al-Hassan Ali ibn Umar ibn Ahmad ibn Mahdi ibn
Mas'ud ibn al-Nu'man ibn Dinar al-Baghdadi al-
Daraqutni (d. 385 AH) - Sunan al-Daraqutni, edited
and annotated by Shu'ayb al-Arna'ut, Hassan Abd al-
Mun'im Shalabi, Abdul Latif Harzallah, published by Dar
al-Resalah, Beirut, Lebanon, 1st edition, 1424 AH
(2004).

Ahmad Mukhtar, et al.: Mu'jam al-Sawab al-Lughawi,
Daliil al-Muthaqaf al-‘Arabi, published by 'Alam al-
Kutub, Cairo, 1st edition, 1429 AH (2008), 2 volumes.
Zakariya ibn Muhammad ibn Zakariya al-Ansari, Zayn
al-Din Abu Yahya al-Siniki (d. 926 AH) - Asna al-
Matalib fi Sharh Rawdat al-Talib, published by Dar al-
Kitab al-Islami, no edition, no date.

Sulayman ibn Abdul-Qawi: Al-Tayyin fi Sharh al-
Arba'in, published by Maktabat al-Rayan, 1st edition,
1998, 1 volume.

Abd al-Rahman ibn Muhammad ibn Ahmad ibn
Qudamah al-Maqdisi al-Jama'i al-Hanbali, Abu al-
Faraj, Shams al-Din (d. 682 AH) — Al-Sharh al-Kabir
‘ala Matn al-Mugni', published by Dar al-Kitab al-Arabi
li al-Nashr.

Abd al-Karim Yunis al-Khatib (d. after 1390 AH) - Al-
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Tafseer al-Qur'ani li al-Quran, published by Dar al-Fikr
al-Arabi, Cairo.

Abd Allah Ahmad ibn Muhammad ibn Hanbal ibn Hilal
ibn Asad al-Shaybani (d. 241 AH) — Musnad al-Imam
Ahmad ibn Hanbal.

Ala' al-Din Abu al-Hasan Ali ibn Sulayman al-Mardawi
al-Dimashqi al-Salahi al-Hanbali (d. 885 AH) — Al-
Insaf fi Ma'rifat al-Rajih min al-Khilaf, published by Dar
Ihya' al-Turath al-'Arabi, 2nd edition, no date.
Muhammad ibn Ahmad ibn Abi Ahmad, Abu Bakr Alaa’
al-Din al-Samarqandi (d. c. 540 AH) - Tuhfat al-
Fugaha', published by Dar al-Kutub al-‘limiyyah,
Beirut, Lebanon, 2nd edition, 1414 AH (1994).
Muhammad ibn Ahmad ibn Abi Sahl Shams al-A'immah
al-Sarakhsi (d. 483 AH) — Al-Mabsut, Dar al-Ma'rifah,
Beirut, 1993.

Muhammad ibn Jarir ibn Yazid ibn Kathir ibn Ghalib al-
Amili, Abu Ja'far al-Tabari (d. 310 AH) - Jami' al-
Bayan fi Ta'wil al-Quran, edited by Ahmad Muhammad
Shakir, published by Dar al-Resalah, 1st edition, 1420
AH (2000).

Muhammad ibn Abdul-Hadi Abu al-Hasan, Nur al-Din
al-Sindi (d. 1138 AH) - Hashiyat al-Sindi 'ala Sunan
Ibn Majah = Kifayat al-Hajah fi Sharh Sunan Ibn Majah,
published by Dar al-Jil, Beirut, no edition.
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Muhammad ibn Ali ibn Muhammad ibn Abdullah al-
Shawkani al-Yamani (d. 1250 AH) — Nail al-Awtar,
edited by 'lsaam al-Din al-Sabbati, published by Dar
al-Hadith, Cairo, 1st edition, 1413 AH (1993).
Muhammad ibn Qasim al-Ansari, Abu Abdullah, al-
Rasa' al-Tunisi al-Maliki (d. 894 AH) - Sharh Hudud
Ibn 'Arfah, published by al-Maktabah al-'limiyyah, 1350
AH, 1 volume.

Mansur ibn Yunus ibn Salah al-Din ibn Hasan ibn Idris
al-Buhuti al-Hanbali (d. 1051 AH) - Al-Rawd al-
Murabba' Sharh Zad al-Mustaqgni', published by Dar al-
Mu'ayyad — Dar al-Resalah.

Al-Mawsu'ah al-'Arabiyyah (Daman) - https://arab—
ency.com.sy/ency/details/5169/12

Muwaffaq al-Din Abdullah ibn Ahmad ibn Muhammad

ibn Qudamah al-Jama'i al-Maqdisi then al-Dimashqi
al-Hanbali, known as Ibn Qudamah al-Maqdisi (d. 620
AH) — Al-Kafi fi Figh al-Imam Ahmad, published by Dar
al-Kutub al-‘limiyyah, 1st edition, 1414 AH (1994).
Nashwan ibn Sa‘id alhmyra al-Yamani (d. 573 AH) -
Shams al-‘Ulum wa Dawa’ Kalam al-‘Arab min al-
Kulum, published by Dar al-Fikr al-Mu’asir (Beirut,
Lebanon), Dar al-Fikr (Damascus, Syria), edited by
[name of editor if available], 1st edition, 1420 AH
(1999).

\v1



https://arab-ency.com.sy/ency/details/5169/12
https://arab-ency.com.sy/ency/details/5169/12

S adl g (g pall Al s3EN g L uY! ABAN ¢ gud D pdll acdl Hlasiul plS>

Second: Legal References

1-  Hassan Hussein al-Baraawi: Al-'Uqud al-Madaniyyah fi
al-Qanun al-Madani al-Qatari (Al-Bay' wa al-lja'ar),
published by Dar Nashr, Qatar University.

2-  Dr. Abd al-Razzaq al-Sanhuri: Al-Waseet, Vol. 4, Al-
'Uqud al-Waridah ‘'ala al-Milkiyyah - 'Aqd al-Bay',
published by Dar Ihya' al-Turath al-‘Arabi, Beirut,
Lebanon.

3-  Dr. Nur al-Din La'raj, et al. — Al-'Uqud al-Musammah fi
al-Qanun al-Qatari, printed by the Police College
Press.

4- Rabi' Muhammad Hazeem: Daman al-Tu'ruud wa al-
Istihgaq fi 'Aqd al-Bay', Dirasah Muqgaranah (Master's
Thesis), 2007.

5- Abd al-Rahman Ahmad al-Halalsha: Al-Wujayz fi
Sharh al-Qanun al-Madani al-Urduni - 'Agd al-Bay',
1st edition, Dar Wa'il for Publishing, 1971.

6- Muhammad Jasiman: Al-Qanun al-Madani al-Qatari
No. 22 of 2004, 5th edition, supervised by the Ministry
of Justice of Qatar.

7-  Mustafa Muhammad Rajib: Daman al-Tu'ruud wa al-
Istihqaq, ~Al-Majallah  al-Qanuniyyah (A Journal
Specialized in Legal Studies and Research), Peer—
Reviewed Academic Journal (ISSN: 2537-(0758).

\vy



[AY+Y0 il ] 0 pialg (ot 2kl 3 guosts iield gl duoShand) ol ) &S Ly ( Gyl gall dlaa)

Gle guagall upgd

Aadial) £ g gall
\Yo gdlall
YYY gl
Ve | el sy el Al 8 BlatuY) asede 1Y) Ciasall
gobdlls (g padl
R ool Bl 8 de g e s BliaiuY] Cayps 1 J Y qullaal)
VY E G elde s Blaaiuyl Caypen : JgY) gl
yro el pleit vie (SlEatu) Cayyan z SBN g
VYA c el Ail 8 At A g e 1 G gAY
Ve | Gilly alygay alall asdll 8 @laanul) oyt 0 AU callaal)

- ol s 4in

Vew | il Ol ) 8 Baaiu) asehe G Adlsalls GG Gullaal)
csohaills (gpadl ol

V61 | A usldll pagaall 5 A il cilanlal) ey SLA Gl
- bl (gpadl Gl (A (ayailly Glaaiuil Aoyl

Y ¢4 o BlEatOl dgdil) culipdall amy : JoY) ullaal)
Y ¢4 c oY) sl b ehall laca s J6Y) g AN
V¢4 C ey amll g el JIKH Glatly) s SE g A
Voo | & 3laaiuNly Gapeill Aaglial) A silall G geaill @ S ullaal)
- kil g padl sl

Voo | paall oglall 8 gliai WYls Gyl pagaai t JY) gl
. grad

Vo | Saal eldl)l 8 Blaas WYg ayaill pagaai t ALAL g 81
. bl

VIY | oyl Al 3 slianuy) alsal G Aisall ¢ B qullaal)
cgohilly gradl (Sl Gl (asais

V1o : Gluagilly dailad)
Y 4 ydlly dguad) Call aala
YVA e guagall (upgd

\YA




