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Criminal Policy in Islamic Jurisprudence and

Positive Laws

.Mohammed Yahya Hassan Al-Najimi

Jurisprudence and its Fundamentals, Faculty of Law,

.Arab East University, Kingdom of Saudi Arabia
Email: abhwi@yahoo.com

Abstract
[slamic law is a glue law that is valid for every time «for
every people <and for every individual. It precedes the laws
that follow it «and no matter how great the man-made laws

are «they still prevail in the eyes of the law. The scales of

punishment in Islam are more precise than the scales of
punishment in man-made laws <and Islam’s concept of
crime is more precise «better «more accurate «and more

comprehensive than the law’s concept of it.  (There are

fundamental differences in which criminal policy excels in
Islamic law  «which are non-existent in contemporary

criminal policy «which has caused a serious defect that has
led to an increase in the level of crime. One of the defects of

the law is the failure of legal criminal policy to return to a
definitive and fixed principle to which it can return «which
has made it fragile «worn out Positive criminal policy is
not stable in preserving human characteristics  chigher

interests <«and lofty values. Another drawback is the inability
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to look independently from personal inclinations on the part

of legislators and regulators. This has led to the inability to

confront the factors that produce crime «as the longing to

achieve the highest level of security and reduce crimes To a
minimum it is not often accompanied by abandonment of
desires oscillating  «and contradictory. And what shakes

foundations And desires «which has become impossible
because combining the two opposites 1s impossible.
Permitting sexual arousal and its irritants and not prohibiting
drinking intoxicants and other things does not achieve
prevention of crime and does not lead to the desired security.
Weak legitimacy also makes achieving the goals of criminal
policy extremely difficult. Because the weakness of

legitimacy made the legislators feel false compassion and
unjust mercy that contradicted justice <and a deficiency in

knowing what is right <best <and appropriate «which made
them persist in justifying criminal acts with coercive factors

without meeting them with appropriate resistance. This led
them to leniency and mitigation «which encouraged and

increased the rate of crime.
Keywords: Law , Sharia , Criminal Policy , Punishment ,

Crime
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Eitijahat alsiyasat aljinayiyat almueasirat w alfigh
al'iislamiu , lilduktur muhamad almadanii busaq, a kadimiat
nayif alearabiat lileulum al'amniat | alrayad, 1423h
[ijabat alsaayil sharh bughyat aluaml, limuhamad bin
iismaeil alsaneani, t ligadi husayn bin 'ahmad alsabaghi
walduktur hasan muhamad magbuli al'ahdil, t muasasat
alrisalati, t al'uwlaa | 1986m
lirshad alfuhul 'ilaa tahqiq alhaqi min eilm al'usulu,

limuhamad bin eali alshuwkani, t 'ahmad eazw einayat, t

dar alkitaab alearabii, t al'uwlaa , 1419h
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Alstyasat aljinayiyat alshareiat fi muajahat aljunaati,
lilmuhami alduktur muslim alyusif, shabakat al'ulukati,
bidun tabeat 'aw tarikhi. alsiyasat aljinayiyat fi alfigh
al'iislamii , lilduktur 'ahmad fathi bihinsi, t dar alshurugq, t
al'uwlaa |, 1403hi. alsiyasat aljinayiyat fi alealam almueasir ,
lieabdalrahim sidqi, t dar almaearif bialqahirati, t al'uwlaa |

1987m.

Alsiyasat alqadayiyat eind al'iimam 'ahmad bin hanbal,
lieabd allah bin fahd algasima, risalat eilmiat linayl darajat
aldukturah fi aldirasat alqadayiyat bijamieat 'umi alquraa,

wanugqishat fi aleam aljamieii 1438-1437hi.

Sharah Altalwih ealaa altawdihi, lisaed aldiyn maseud bin

eumar altaftazani, t maktabat sabih bimisr , bidun tabeat

'aw tarikhi. sharah alkawkab almunir , litaqi aldiyn bn
alnajaar alfutuhi, t muhamad alzuhaylii wanazih hamadi, t
maktabat aleabikan, t althaaniatu, 1418h

Alsharh almumtae ealaa zad almustagnaea, limuhamad
bin salih aleuthaymin, t dar aibn aljawz y, t al'uwlaa
1422h .

Sharh tanqih alfusul, lishihab aldiyn alqarafi, t tah eabd

alrawuwf saedu, t sharikat altibaeat alfaniyat almutahidati, t

)

al'uwlaa , 1393hi. ae, t almaktabat aleilmiatu, t al'uwlaa

1350hi.
Sharh hudud abn earfat, 'abu eabd allh eabd allh bin

) )
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muhamad bn qasim .

Sharah sahih muslim almusamaa bialminhaj sharh
sahih muslim bin alhajaji, 'albi zakariaa alnnww vy, t dar
[ihya' alturath alearabii bibayrut, dun tabeat 'aw Tarikh

Sharh hudud abn earfat, 'abu eabd allh eabd allh bin
muhamad bn qasim .

Sharah sahih muslim almusamaa bialminhaj sharh
sahih muslim bin alhajaji, 'albi zakariaa alnnww vy, t dar
[ihya' alturath alearabii bibayrut, dun tabeat 'aw tarikh

Sharah mukhtasar alrawdata, lisulayman bin eabd
algawii altuwfiu, t da. eabd allah bin eabd almuhsin

alturkiu, t muasasat alrisalati, t al'uwlaa , 1407hi.
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