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Abstract:

The role of civil liability, in the American legal system, is no longer limited to reparation
for the damage resulting from civil fault, but extended in some cases, to include
punishment of the perpetrator of the harmful act and the achievement of both public and
private deterrence.

And prevent him from gaining profit through committing civil faults, that the individual
deliberately commits with the aim of making profits.

This is by increasing the amount of compensation by imposing punitive compensation, or
by calculating the profits made by the perpetrator of the harmful act and including them
in the total compensation granted to him. In this study, we have tried to discuss the

increase in compensation for profitable faults, in the American system.
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To compare the goals and disadvantages of this system, in order to distinguish punitive
compensation from compensatory damage and the extent to which it is permissible to
combine them, in order to determine the extent of recognizing both the punitive and
Restitutionary damage in Egyptian legal, and the possibility of judicial ruling based on
either, in addition to the compensatory damage.

This is in an attempt to reach the appropriateness of applying the principle of double
compensation for profitable faults in the Egyptian legal system in some exceptional

cases,

Keywords: profitable faults, punitive compensation, compensatory damage,
.Restitutionary damage
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« Dominique NORGUET 3 RAPPORT CATALA des modifications du droit civile 2005
Présenté au nom de «Vers une réforme d’ensemble du droit de la responsabilité civile
A Chambre de commerce et d'industrie de <la Commission du droit de I’entreprise
. 162 p.« janvier 2012<Paris

“Art. 1371 L'auteur d'une faute manifestement délibérée« et notamment d'une faute lucrative« peut étre condamné« outre
les dommages-intéréts compensatoires< a des dommages-intéréts punitifs dont le juge a la faculté de faire bénéficier pour
une part le Trésor public. La décision du juge d'octroyer de tels dommages-intéréts doit étre spécialement motivée et leur
montant distingué de celui des autres dommages-intéréts accordés a la victime. Les dommages-intéréts punitifs ne sont pas
assurables.”
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' "To warrant punitive award, the defendant's conduct must be wantonly reckless or

malicious. There must be an intentional wrongdoing in the sense of an 'evil-minded
act' or an act accompanied by a wanton and wilful disregard of the rights of another.”
, p-49.1984Nappe v. Anschelewitz, Barr, Ansell & Bonello, N.J. 37,
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S.E.2d 393, 396 (1956)




Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A e Pla dakld 3

AoaLatdy g A3 AN il ol Aaa

058 Y sl ) Yl ey (ed cgaee Uad 43l s saee ke S e oy S0 Y 4ils dale ddiay

DY) dexd sl in Y sie (35S Y Ay Al DAl | jali Gaily A alils (Jlsal) pea b Ulade

sadill Gogllall bl e Cayat) 13 Lasie sl pea¥) deay (e (5sSs Ladl s cdiDlae da g cddliag
1
_L"gql.d\

e i L had) ale gl aliaal ac) Al 8 deally &K Ja al) Wadll dpaee Jon Jsbas Uy
A ye Sy Uadll QIS ) (b had) ale @iy ) A6LeaYU da jidy ol puall de 5 i e ) il (e Uaall
Sl A sl

de 5 pdiall e 5 jlall 5l dale ae 438551 8 sl o Ll caend) dia Uasd) 8 81 655 0 sY) o il i
aall 13 e L)l Giad ApilSaly (Siaty alay (Sl o5 ¢ pall

G el bl Jdll oyt 43 Siay (o2 Uaddl a a5l Uadldl (1 15 80 G colaiV1 138 48 amy a8
dal e (B8ad o) us o g pda e S Jia gl Glalgd A28 aad ) (e gaill late ) gla Lany ) ¢ sl
¢l g g el Clua o Giady 2 wilall 5l el Giala Jie 13 oy 05 Uaalla # L je (3ia ol i

3¢ 5 pia e L (3iiat aally ol gl aal gl Lia o a3 5l 2l e

Uy ¢l SeinY) Cangs Aaldll Ainiia o dad s g L 3 Ailadls oy e ol ligla sear (S
D8 S G oz loY) e SN adde L Lalad sandl) 138 (Biag o cab g gaal 3 (gl Gl SIS) (50 cal_3Y)
20050 W sl a5 Undld LSS ja (il 138 2y (g1 131 W 8y puall el iy gail (g 43 oSl (S

Ao A8l J ez yall Uadll (iS5 0 4S a5 4 play 0S5 o )5 Ll

s ale dans ol 3V Ak (S el (el gl 2 pd A sl cg sl 31,0 et
662 (a1 Gida 2007 ¢ calaall LiiSa & 5 pia ¢ 2 yall Cande daal Uil msi cal Y

2aad) (A ilall G ganll g b Hall (o Al Al ()l 2l =M Ldl o agmll A Sl Gl e U 2
To=a 2016 ey <13

2021 05 O gem dlaa ¢ i ll g (g ladY) S G e all Uadll e Gl gl Lg ) cpall 3e®
1161 o=




12025 Cuole" oY1 aml) jde galal) Alaall - daSas dsale A g — Aol g A ¢IAY il al) Alaa

(ISSN: 2356 - 9492)

o )l (e 4 Ly alall ) A8l a3l Taee g pall Uadl) QISE ) 0 (5 8 1 AU (i) Ll
Jo dil) any sl L say Jaae lgludl S ) e ala8Y1 a3 day el Undll daguday aladl (g a0 4e 5 i
1. hlad) & glall lss Y &d1aS 4a jliul

Wasll e i iy Loy bl abey 0 (oo Und il Unall il o 51 Cum ¢ B (53 258 Ll e (s
Syaa g5 Y bl Jadll Co i pald ¢ g5 (e e Uad s gl Wadll T 31 el ) pumg el ) (0
@ Dsraaly ol Glall b aiad @l e N s i dadadi g o e i e naally ) Y

2 3 ) ey U Lo 138 5 20 i o W1 L) o () il il 1 g g i 2 e

Cangs elld (3aa3 ol Lol caline (saae Uhd Uadl) 13 GlS 48 S (add (e 4als clily pdiy (adld A8 13
e W @l S #L Y e 2 jall Gaiad UL 5 Cpadial) (e 2 5l 2

Leabiay) Gaball sy il aglle b & Cpyge (g mainl) (der o 55 ale o Wadl) QISE1 e oty of
12 oo il G FLoY) S lads dgle a8 08 A e ()5S0 Of ¢ oy Uaa adly Uadld) Gl cala sl Al
R

(bl ol il si o ¢ oy Uaa asly Uadld) Capil o 50 A (L )W) (s dilatialy aledl o jaay 8555 Ja oS
w)})a&ng\J)A}M\uaﬂ‘J‘ﬁAucJJJ.LU.:&"_LIS\Q‘LA} ccl_jj‘ﬂ\o.dfs a._a\.u;és;'é)ﬁj\
$ladll 138 (4

Al Mills 3 all 5 as el ) e Uadl) o Gy Ley hadl) ale Lol jidly oY) ) 48l any caad
(ehaall #U )l e Uadll ce it e gl B8 o sl e el daadl Al ja ) s gl ciladl 138 b iy
s raell Gy gad (e dle 4 oSy 38 La (354

e DAY Ganall b i) Laiy 6 deay (5 i ) saie Uad 45l auall Ladll o je dun ¢ yuaiall 128 4dl)
Axddp Loy luall Judl) QASS ) (e ) G 4ile 3 g2 Lo il e 550800 ¢ Jadal) ol (585 () 5 ) 5 _jua 48l
bl DS ) e padal) asy o ks Lo sa s % a5 o5 o Wadll QS &3 ) 5 jumall iy gah (40
O sad (e Axdiis Loy Jlall Jadl) QS5 )l e gy (g0 4dle 3 g Lal Gl g aSae Japladli g rialls 5S35 22y

o 737.<Alexandre cour, op. cit. *

20216058 Cigaa Ana i il 5 (5 laiY) Sl Jla el Dadl) e gl Ly cpall e
1161 o=

p 737.<Alexandre cour, op. cit. 3

Aaall ¢ jlie Aldad A 0 el Uadll e 2030 dpad) 4 gl (oayged 3lai cdilae cpall o3l
sy 150 02 2019 anlpall aslell 5 o slEl 3 dpa ¥ Alaall cpubud) o glall gy gilal) 8 2 Y]
sl LY 5 ) Al s dpiaall 4 gissall ja) & ) Uadll ¢ iasall 558 saledl 2 sl

109 u= 92

——
[REY
w



Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A e Pla dakld 3

AoaLatdy g A3 AN il ol Aaa

M Loty Clus e i coae @isi e ol Qllall Cauny 0K &l 1A ) (a il g ¢ jamall
Ade 3 gain Al LYY laie ge 1K 8 Lgads ad giall by gaill laie o)l Uadll oS5 5

Aoy @l giall FLoY) CGhals Glus o 45,058 o pal) Uadll (0 50 (3 4lime liia il 55l Le sa g
IS s cd Aigall g Slldy o iy ey Blaial) 4Say JEY) e 5 Al o8 8 0 gilal) La i ) Clicay el
QS Ao caiym ) 2LV i Gl Cluall e dgan )l eUadY) S5 e lle 558 iy o8
asiall ¢yl Hlall (el hae aaad ) A Al 5 ) sl Blaia¥) o agd a8 SIS (e sl
el gl 5~ LY G BN A jae (e Aledl) 3 4Sa La bl 138 (e (5 penall mllial Lgy oA
A slad) A5 1 T g Adiinall 5 ) geall o Coyrill any cdade (o g pall S gludl QISE L ) al Slasl
Al

andl IS Y e a3 e Y Uyl gl 3l sl e 550l o3 () gy Ll V)
hdall 0S5 Al sy AU 5 lall s dUadll (S jal dag pal) o glul) Aagdal 4S jaas duel 5 8 gemn g <Uadll
Slo 1038 S5 &l s 6 cadle Lew oSl Sy Al g sail) laaly 2 LY 3] Gl Cluall e ) 50
ol el gl e (e 35 Ll paild 2 sa (g ST

(Aa g Al
day yal) daydal)

Ol i3S Y Gy i) (8 ey ye Und 4y Uadll) Caal a1 dalall 5 )5 jun Mo A8l iy i) Conan]
el a5 1 Ut iy L ales (5 5 i et )l pal g 4 L Wl (ladiall ade iy
,)}Ay\wgdﬁ\gﬁd\%

Zi Ol asb ol (@l diagday Caaly () a4l Uadll oy LS (S (gl cllad) o8 8 Jsbacll ) 5
€5 laiiall 4 gl Cliay saill (55 LY (e 38 4SS ) die Jadlly 4ie

e 058 O ol ez Uad 4y Uadll (585 () galinal) (oay goill a0 ) 68 e g 5all 855 1Y) il a8
A Y adlall Jalad) s g Uadll S ) e alaBY) 8 a8 sie il ) A el (8883 () 55y Gy Alagay

s O gail) 3aly ) Lis sl g ye Wadll) ) o€ ol Uadll S ) vie d3da L Y0 028 (33a3 e laill Giany
o aaie) B L@l Alle o) aad il (e Liaa ) Ll g5 4SS ) die w8150 8 #LoY) oda (B3ay ol

Al lie Fllad a5 ol Uadll e 253 dsad) A gyl (e (3 cdilue opal D!




12025 Cuole" oY1 aml) jde galal) Alaall - daSas dsale A g — Aol g A ¢IAY il al) Alaa

(ISSN: 2356 - 9492)

Al (aall QIS ) Lo aladY) Jd adlea 8 hadall LA il dag ) laph e g jall Uadl) Capss
a5 e 1) 128 (8 T i

) S8y S ) die by ) Jadlly bl Siay o <o) 4l Uadld) (o) Callaty 0ld ¢ G ajdl) b Ll
ALaYL a3k Js ctimuday g e Wadl) 06 o 3 Y 4l ) 5281 ca g LY (3385 8 5 i 48] iy
LA ) aa Laadl g Ly Ul 138 IS5 ) e ity o el )

Ll V) olad gie S A3] Lall cdiia o )l B3y a5 calingaday o e Undll) () 5S5 Ol £LESSYI (5 55 Ll Adadl
s Al Caai) 38 Uadll () Ll JalS) oy gl ) glany Lay Sy () gy ) () (5 5 8 ) cld
o el b el 4 505 )l (30 e i i Loy lall (s 40 50 ams (5 sl L) e (ki e
Dhia Gy gaill 330 ) (sl cApliall iy giall (e Lo g8 Gy sadl) Baly ) (B S LYY Gaiad e il (s

(shiall cuiatp Undl) Al e ol

Zll e chaall 4dia Lo g 55 s ceala i) oy gail) andinng () aldll () € Jadlly Ly Uadldl 33 S L
Al el Uadll (oS ye il 3 )1 ¢ g el pellial Lgy aSa1

8 Dliate L Ly ) adgiall ol (5585 o daa¥) dUadldl QUSS )) s 1 giall oo il 3 gacailall eaagi | il
Gl jlaall gaal (o zopall Uadll cWla o) il 4l V) el Uadll G je e Juany 33315 L)
UMM\JIMLAQ cw\dﬂu)&ﬁcdw\@)ﬂuh cMMbEJLA\:\_UM\

sl e € e a5 dga Hl1 eUadY (e a1 Calladl (S ) 5 40l (e 48 Giamy ol 5 Lo i Lild @y e
ol Jialy O e aiag Lo aa gy Y 0l V) clgilas) ol e can gty OISl el 8 il slad)
Shall il e Jigmaall S (B 1 ¢ seandl Hlai 5 jae 4ind 5 ) gems qiladl) 5l daiie 8 e A laiial)
2 Al Gudlie a) 3) a3 pmally

ool Lo Bia ¢ oa ) Uad 4l el slud) Cani da g 3 il (S el e

)l e sl g Ly e bl (e ad afing Lay oo 5 e (sl Iaae adall 40 ) 38 (6 o 1Y

aaphay bag je Uadl) 6K o 85 (Wl Y cggalall gl oa Lis gl g g tadiall Ly Uadll (6 o LS
Lled Ly ) 4S5 )1 e ity ol (5 ¢ 5Dl (slall (5 mall oy (o

150 U= 2019 Al o shall 5 5 gilal 8 23 )Y Alsal) cdplpuall o lall 5 o 80 A A ,Y)

interest punitifs et le <la sanction des faute lucrative par les dommages <Alexandre cour
p 737. <December 2005 <revue de droit uniform «droit francias

U= €92 daall (alaBY) g ¢ silal Alaa cpaall 4 gisal) HUa) & CraSall Uadll ¢ oz gall (5558 saledl et
.109

110 U= Bl g e el Uadldl ¢ i sall (5558 saledl 2 ?

——
[REY
w

Nl



Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A e Pla dakld 3

AoaLatdy g A3 AN il ol Aaa

o Agle 2Ll e Jpanll laee ol 4S5 5 o) Uadld) " 4l e oy )l Uadll Cay e oSy elld e
"oudlde 5 he p ) gl e aSsle e G e dale

(AU Eiaall
daay ) eUadl) e il gadl) a5 s

el LAl e dpag ) ead¥) e Cliay gaiil) B0l ) Lediad ) Calaa ) Al el Canal) 138 Ganadl (g
o Sl 138 apnds (S @l e 5 Lgde 35l g SIS (e 30l 3l 038 () dgan 58 Sy La J 5l T ¢ ) jucall
Al sal)

il (g gatl Lging Al Calaaly) ;Y1 callal)

oomall Hlall iy gl slatl dga sall culalEmY) ; SE Qlladl)

Js¥) allaal)
(i) (i gal) LgBlay ) CilaaY)

Gl gl Vs aal i€ e 25 Y Ayl eladl) lSS )) Alla 8 LglicLiaa 5l by gl 3045
oy (33 GlAL A8LaYl L) V) ale S cipliall Ciliay seil) Lgdiag ) ) gall ol (385 (3] g8 cAylinl)
el (o gail) ALl Liapdly Sl s o5~ L )Y (38a 5 S8 Adadi yall y Aaldll gl aa 55 il 20 Gdll
r AU i) e e 5all 13 ardi (Say @l e 5 s Al als e 4] da sall CISEEY1 5 dals e L) e 5 4818
Aalall daliaal) (iaaty ddag yall Calaa¥) 09 &l
sl Aalias Gty ddag yall CalaaY) ;S g all

Js¥ g A
dalaal) 38ady Ao yall Cilal)

52 5 Agliall il gl Vs aalS Lmg )l cUadY) e (o gall 304 ) Lgiiay ) Calaa ) ae
» <alay)

Sl i S g oAl Jaill 5yl (alall g2 5)) il Yogea s @llig o jliall Jadll (S5 je lic o
ecinall b ) e Jaliall  anloy LS alall g3l digda 5 (38 Aliad) Ly gl




12025 Cuole" oY1 aml) jde galal) Alaall - daSas dsale A g — Aol g A ¢IAY il al) Alaa

(ISSN: 2356 - 9492)

Ol Gaulali el
o Lat Jaadilly Calaal) o8 (e IS Jslits dgle oy jall Uadld) Jedll (oS5 j0 a3

G S ozldll o i oAl g aliad) Gy el Caloal aal ) all 138 2y 2 L) Jadl) (S pa lie
Ca e ane Aol pualie slagiul ) Uadll daay ol 515 cg2eal) Undlls apal) Jlaay) Jills 8
ainall 4al s () e iy |8 Caly 8 Apaal) diaph o a5l g Uadl) dabuad cdiliall ac) 3l
Claall 138 ity g ¢l Jadll S je Qe s JolSI Gy el 3 jae 0o a0 clal gl 1
+ 1) 8 A5 er.d\
0 3 ) et (e Alias Lay ¢ linll (g peill 2 jLaal) Jail) (S5 jad Qalal pal (gda
aisall o ) S5 (e Jadl) 138 (S5 je g0 i dine 4 gie JSGy ) pdall el JalSl) (i) g2l e

Jasal Al s Uil Uy ey pml) o b s Jadh ol 2 ool Al 5 punalld  aadanal) 313 alad) gl
Oy Y ol 13 5 lall celaia¥) & gLl o1 gl Gany aial Sy aainall 8 o) 81 (8Dl
alic Jgind Y5 e jall axijal 853 Y 8 Ll oUadY) Gansd sl 0 il 5 &) jall Jash 4S5
Aly o5 dlirall (addll gli e Leas A oad Cua e ddliall Lgie A0 Y @y (Sl a il

2 bl g o)) st oay seill aladial Koy

Loy oo a sl ) Sie sl Aalualdl a0k (IS 13) ¢ lall Jadl) o lls : aainal) A aSlad) e Jaldal)
Glly iy a8 ald (Ll Lgde el Aoy jall 4 pe (I (85 Y el cld (8 (S)5 3Vl ade g B
o saill Jaxiy Lia 5 aaiaall a3 @l plaal g0 o Ll (e oY) 8 a2 5 g ad) gl
gladl Al glae o Yy eladl) () o salll Goola o BBV (G 5 paall 4 pladl (o Jand (Sl

B gl e Jilus de ) o

N

1

-2

-3

o S Andiay 4S5 jo o jliall Judl) S5 ) 5 gy 288 pad W) 2l el @l Dy 5 oo )1 Undld) (5 e e

Adall e A el o el &l e Cypuiially 5 Ll iy JSinY) il aall 5 yo 13 Jia JalS)) ymy saill

! Michell Polinsky: punitive damages, an economic analysis, Harvard law review,

1998,

p.2.

2 Mark A. Geist Feld, Punitive Damages, Retribution and Due Process, Southern

California Law Review, 2008, p. 264.

3 Campus Sweater and Sportswear Co. v. M. B. Kahn Construction Co, 644 F.2d

877 (

1981).

“Punitive damages serve as a type of private revenge which is carried out in the courts

rather than through duels or in back alleys.”




Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A e Pla dakld 3

AoaLatdy g A3 AN il ol Aaa

(s Al Llal i) sl ) juall Gl 4y geia 5 (Ll Undll il 4y peia Jalse Jla (8 5 (laysadll
O pansadll (5503 @80 Y (e agies OnSlgisall ) Guadliadll (e S dae e ) puall gy s e dlall
LYl

S

3a3 Al ZLOY) laiey 4 e o | s ) guall el JalSH oy gatl) it laa) o558 Alall o2a Jia b
L jlaall (S5 30 0 ) (8 ablon Lo Alal) 028 (8 oy saill e 3aly ) o ()5S Aakalal) A jlaal) (S5 je o
caainall A 2Dl e Laliall 8 aalig 43ld ) 5ad s o) 00 alall g 1) s A aaluy LS il ) S5 e
b 8 Aallaall ) S had) jligial Alla b Aala 4 gllaall il gail) Allae aae ol allally ) gall ad y g

) Wadl) e iy sa (e 4280 Le (35 L)l (e 4d 4 L

ale o pall Uadl) i o 2 ) -
sl e Jlaa) O e 2SI 22y W) a8 4S5 5 Y gaee Uad g ol Uadl) o elld
S ZLOY ey 455l | s dUadl) 13g) 4l ) Aagts Dliie 4xdy 8 Al uall sl Jalsl
CAdde 3 pal
DL ) el AL A graa gl eagle Uadl) il g sa ) cbaal ) (i sail) e s ()5S 3
@sled @) o o Y e agias IV e el e e ang i el Gl gl i (Jalsl)
) (e gl

Glaa¥ s gide Gl Jaagy AS 52 06 AV e paal) (3 JalSI) iy gail) Tase ulaié
pSall 4ulSaly s Lo 5 it aany agale a8 5 (Al 5 LS sl lany QUSE Y () saaniy (pall il Al
odgr alill peadny Lae 4y Clein ¥ L) cleasSijal (3oad Ll W) dleadlii (o iy gaill gday agile
é& slzadll '&J.ﬁ S Al k_iba:ij;u]\ @\.ﬁ e Hom L A9, &"_1\..4:1‘9’_“\_1 \J\.ﬁ.@.\u\ “—’1735}3“"‘3\
e 5t il saill o3 e iy gaill 53 cand sl e IS 13 T 5 5 e Ll 138 dgal sa
Asle )l Uadll (S ye aail o) Alad) o2 (8 (o saill o Baly ) 2y Cas JalSU) oy sal

10 6AN Gadl aald

aobadl 9 Oglall (2 i,V aldl (wylae ld aul)s A Lt o azal) ull adeged) g Sl (dils ol e !
147 2 2019 il pslal) 5 05t (3 205, Y1 als) il




12025 Cuole" oY1 aml) jde galal) Alaall - daSas dsale A g — Aol g A ¢IAY il al) Alaa

(ISSN: 2356 - 9492)

Lo aiiay 38 ) VAN 8 o Al ddels ST Gl Blan andi g liadl (o eail) Calaa) aal aal ()
Alaall dal e Jages 53l Jlall g agadl 5 < 6lL 45 )lia o jlaie jrual (g g2l Alaall e () 5 el (an
Laiay dlladll 8 )5 pumall (gl Jilad) Coran Gy La 5 540

Al eV s e addiaall a8 JS dglead aBgr Lai) g Lo ) paal) dalias I Coag Y Slaall (g gailld
Johnson v. . dsadll snygile 58 5 agdsia O slalady (pall ¥ 58 (e paianall 2 81 IS dlead agd sia () slalay
iy 4l V) L ) jall el (g seilly Siaiy OAS ol 5 Cargdl 138 5 28 Atlantic Coast Line R. Co
Dall sl oy sail) () 5S8 | jpia i gall Jaa y puall OIS 13 Al iy gaiil i 83l ) die 5T o) sacay
alea 8 cind e ) a8 Jlaa) s sle) je ade (e aly g asen thd OIS 5 1 jSia Uadld) K13 sana e

s paall

AL g al
soranll dalas gaty Adag yall Cilaa Y

334 50 o3 CuilS o) gy il Yl (pe danll JalKI oy gl laia e daag Hll eUadY) e (o el 804 ) (38
Gl Y 038 andiiy 4ilad daii Ll Ge el Jedll (iS5 e dlean Lo 4l saldly o JalS)) (i gaill ddelian
(G sl e

Leie G snill iy )W) e )5 el (i s 1Y

Al Adadll e 5 pmall g (Ll
Mg g sl aly AN ) ) e g pdaall Ol gl oY
O s paal janl ) ¢ adll ) puall 4l Dad Alalae ) puiall juladl (i g2l e S5 Y (lall (any A
e salll AdlSs Jia ) ) i jaa 8 Jadi ) ) W) (el ) el el aded gl ¢l ) aey Gl
o L hans e Gy (e @l e GET N dia Jy alelaal) Giladl 0 e o i Y oeladll
e i die Jlie¥) 8 Wda) ah Y a8 O Gy jladd) e @l e g LI A 3Y iy las s cYERY)
invisible, 4 al) s 2aa¥) eVl e e Hspimall Gasm sl ansils 3 Gy sl
s SIS gt puall el (g el a8 die aldll Clua & Ja Y 3 5 nonpecuniary injuries

Alae 5 padl 5l pUaill 8 4dplal dlee e (520 5 Sy e O il 8 il (g el EAN asall deal?
1405 G2 2007 0l 23ell 4 )3y dzalas L8| 5 4 38N & ganll (3 saall 418

2 Johnson v. Atlantic Coast Line R. Co., 142 S.C. 125, 144-570 (S.C. 1927)

the object is to protect every man, woman, and child from those who consciously "

"disregard the rights

1406 0o ¢ Gils g e ¢ (SoaY) O El 8 ) G el (BEA ) aaaf?
* Paul A. Hoversten , Punishment but Not a Penalty? Punitive Damages Are

——
[REY
w
co



Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A e Pla dakld 3

AoaLatdy) g Ayt 1A il al) Adaa

058 ol L il Lellal W) peall el gl (50 e AWl pmYl e 5 jeaall
S dSh i) oo ale )5 el

Wadll s o) sl Jlaay) Jiae elld g Ldlaia¥) ) e daladl ac ) gall 8 g JalSH (o) g2l J s pae Sl
D raald dgim) (alAsY) ol a8 e miy Lee Al Aleall Biluy A1 A abiaddl aal Calial (saeall
paia A AlaY) oda daalue e g Y Al Y] cadie 38 Ge s cJaall Lo 4558 2o e (msm S O
B O eay Wadll OIS ) Lapa Uadll (S 138 il 4y i Aoy 50 olal e aile] Sl oz s S 4l o da
Cray 38 o) pal g Aalal) sac il (85 5 y08al) jue ) ¥l eda Jie e g piaall (o smy 38 e gl 304 )
oosall 138 e Y @lld 5 el lal A ) gl e Jalal) (e grill daf i Glal) Gany b

2 A G pads (g caling

sdallaal) o g pdaall o oLl
s sa Aylaall Gl gail) &\}'5 2l Ly 1 eUadY) e liay saill 33l 3 A, Calaa ) ?«ﬂ aaf day
Jeang e Jlaie S 1y pm e Al i pati Lol JalS i) adaiiog ol olg ia ding dAdadd) e 5 juiadl)
O agle el sl e J8y (Sl e s daSadl I s paall ¢ s (e aady Y (i Gy a3 (e 4dde
il (5508 &b ) dis G g

K o Alea ) Jaall cleld amd) aall 5 o Audiln) el Jalal) cJanll oy il Al @l Jlia g

\).LAUUA.UJ\ ujs.u.u cjjmﬂ)au\ UA.U:_J\ J‘Mmﬁ‘ \J\d\aﬁ\e&@ﬁt@hd&lb&u\u%
wald aa b Sy Jeall o Jalall casiy ol L il 5 aadl) 5 dilia¥) Jaal) el Jilia

Impermissible Under Foreign Substantive Law, Michigan Law Review, 2018, p. 784.

once functioned to compensate plaintiffs for invisible, “Punitive damages perhaps
nonpecuniary injuries”

' Helmut Koziol, Punitive Damages - A European Perspective, Louisiana Law Review,

loss, or to punitive damages correspond with immaterial " Spring 2008, p. 764.

"un-provable economic loss suspected but

1406 0o ¢ Gils g e ¢ (SaaY) O El 8l o sedll (BEA ) aeaf?




12025 Cuole" oY1 aml) jde galal) Alaall - daSas dsale A g — Aol g A ¢IAY il al) Alaa

(ISSN: 2356 - 9492)
iy o) Jalall 3 jluiy il gaill o3a U8 Le 13) Aali clan Qa8 (i) ga3 (g ddde Jumny Lo 0 oS UL
o s2illy AdUnall 4l el Cilasal 3aad g el ddelian A 05 Ml o588l dags J) ) le) i
gl b gl e Clie Aideld e aclin s s el delun Lo st g Aallaall i) ecae Jaady
(A llaall
oyl plall iy gail) §glail Aga gall lAEIN)

ol ginall i (S 0 il gl e @IS iy o il Al A ginaal) Ly sha (ymb ) 5 el s panal o] (sl
Cllaall 13 sy (e elly e 5 4ni8liad o b agia JSI acad Cpand ) CIAEEY) 038 andi (Sar s Asiaal
il il et A

ool s Q) ) Caagy Vel g seill Y1 g )
s Db s paall o) i (a5 D sladall iy gail) 1 U & )
Ja¥l g i
L0 o qiliad) ) Ciaga Y Aaal) ey gaitl
S dall salels 5 el (o gat ) dah Cangd Ay yuall o dptie A e CulS o) un Al g panal) e 58 o ld

030 h gally il o lall Jadll (e lie I Cing Y gb bl dadll £ g Jd ade O L
Agilial) A3 i)

Y1 YT dan )l elaal) Ala b cilizay gail) 30l 3 Ll e aa aaf Undld) (S8 je (lie (S o) 4l 5 50
Gy (e 2l Y aie gl pilall oy el i Vs dpaall glUad¥) QASS )l (53 5k e ol (Gaa]
el sl (=g 62illd ccompensatory damages are not designed to disgorge unlawful gains
(2l Gy sl Of (g Agl) cand Lagh ) (38 58 Wil Al 5 1 de 5 pid) 5 2LV e daf (o paay o
0o gl Gaiad ol 2 el s (5 5a) Adda 5 A jlen 43Sy Liadd 451 W) ¢yl pa ApullY) asile s cilS )

3 M day pall eUadY) S )

revue * Jeff Berryman, The Case For Restitutionary Damages Over Punitive Damages, La
.1barreau Canadien, vol 73, 1994, p.32 Du

.16u.ocjidwd}~\g oL Oy c@ﬂ\@%\&@\h%}icw@\&%&z

3 Feldthusen, Recent Developments in the Canadian Law of Punitive Damages, Can. J.

——
[REY
w
co
NJ

Nl



Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A L PDla dakald o

AoaLatdy) g Ayt 1A il al) Adaa

Lalun 0585 O (ASy O Al i) iy La jae 1S sl (S35 0 Gamg gandl Undld) (o amy Y lld (1Y)
O 2 sluly Ll 138 aaiaall daal g Of Ao iy 18 Cialy 38 Aol diagda e pail gl cUadl)
(S g g2l 3 e

dapla o) (msai sed dyilinll bl 55k ¥ ddag el sldY) e gl Gl 4l 48l Gany (505
Ay el il 8 as gl Cang) Gl liad) G B Ll sellaiaall aladin) Qb (e 2 liadly 4dlail 5 duala
ez yall Uadll (S e aial 35S ¢ liadl laad) Lgasiy ¥ 31 ol el Cpe paadl Al 038 3 ay gl
3 S L JalSH (g gaill e (5585 A V) 3 Al g ¢y gailly llaall e )5 el quand IS
S egana e JAlSI (gl Jaad gl iy gilly iy g8 La 1) A LYY s L 5 el 4nl gy
5 Jandl ) il (e alall (g g8 CVAS ST ) ja ) dlgad diad ) g paall ddldae o gin ) )

(BaY iy & Jeall aS s sale i ) g ¢ 48 giad aSlul

A8 e ae by Lo dplial) ddk gl 4l AU caiag Adtaal) o Jolad) a8 0 5 c¥lall 28 b
ey ol Le Shial chaay o (315 Alal) o538 Gy e gasll se¥ & i s e dlels ST S ¢ 5380
Uadll e 8y e g 3L ) 5 pundll
(Aa g Al

i Sy g paal) £ 5 () gaigy S gladiall Gy gl
(s (930 Judall Jadll S je s e 5l o) S ) a5 () oy gatl) (o caBll amy (5 G
O i) ase ae Gy (0 IS (g gail) e a8 8 Ll QKA dallue Jlaia) Jl 4 dals
Ao ial) 5 day 2l
@Aall i s uatill Uadll b o jaae aay JalSH oy il laie jola e 5 ba Gy setll b elly e oy
Lal il Ly 4l & il 58 o) ) 138 claae 4S5 ) 5 (il ol dpay )l elad¥) Alla b 3l 5 ¢ il
dicliae 5l Ll e 31 L auzay el 1 slae Liaysad e iy o 4310 ¢ il aodaing ¢ JalSI) (g gilly
o il

Bus., 1990 P. 241.
' A. Mitchell Polinsky, PUNITIVE DAMAGES, The New Palgrave Dictionary of
Economics and The Law, 1998, p. 764.




12025 Cuole" oY1 aml) jde galal) Alaall - daSas dsale A g — Aol g A ¢IAY il al) Alaa

(ISSN: 2356 - 9492)

4_1.113.9 ULAJ}ML"_\J\S c\}u} 6));@”)4\;3\ UAJ)JC\M ‘)\.Js.au.c'é.ﬁ\‘)” Q@ﬂu}ﬁcﬂbww&ﬂ\& d.\
128 il aal ol Jall ) Gamd) ads Le s 5 G Dl g el Uadll 5 ja ol 5 ade 3 )50 dg0la il
Sl e 20l 5 prevent an unjust enrichmentaiaal) (8 cuus Sl ol SV aie g Sl giall (e g 53l

L dnadl oUasd

carsaill o ey iaall G gaily Glay Lad 4 sall s dasal) Gn il e e Eunall Jae Y il LS
MQMYQNMJ@M\M&QMMM\Y\_)Lal\dﬂl\&_&qfu&c}AMUJ@J\U\SUU@M\
2 Ailiad) il giad) Jlae e adpdai (GUai il 53 Tasal) 138

Gaail Ay oS Aiaal) cUad¥) IS HL o) 300 Flaad) oSy Y adld il L o) LS asls — Sl dalayly
TORT e zmall 138 ¢ s gyl i Coags Laae Ul (S 5) (e JS (a2 _AY) Sy Cony o 2Ly
* e eUaaY) o2 Jie S ) e g3l Bis e DOES NOT PAY

Y cagiall Jiae A alayind) 4l & 8 s Lipkin Gorman v Karpnale dead 8 sasSU aile sa 13
8 s DU Ll o) i aie (8o )50 6P s el BV (e (8 Hsnashy s e Db el il ey
AOPENI PRLSRPPRIS Pruw i

3¢ Ll e Leild (B (o llg alBall (gl alaal o) coaldd) W) pliany dabiday) (s Le Jlaa) UiSayg
Ll e S Ul 138 (S Can ool (e 4gd) dn g e | S (355 ) g allail) 138 Apaal e g caldail)
AEal) by ol e Ay gl ) pua¥) il gad 50 Clidy G (& Dl A nall A ghunal) LgBas Y A
s malally dpald) Siledll e edall papad - puall plall Gagsadll — ) ) g sai Ciagy Ly

OSN3 V) adde el dgla e i ) Al
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3 Jeff Berryman, The Case for Restitutionary Damages Over Punitive Damages, La revue
Dubarreau Canadien, vol 73, 1994, p.320.

Deterrence and Punishment in the Common Law of Punitive Damages, S. * G. Schwartz,
Cal. L. Rev. 1982, p. 133

> UKHL 12, 2 AC 548, 4 All ER 331, 3 WLR 10

® Michael Wells, Punitive Damages for Constitutional Torts, Louisiana Law Review,
Summer 1996, p. 841
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! Edie Greene, Jurors' Use of Standards of Proof in Decisions about Punitive Damages,
Behavioral Sciences & the Law - November 2012, p. 1.

Compensatory and punitive damage awards serve distinct legal functions in civil cases.

Compensatory damages compensate the plaintiff for past, present, and future losses that
result from the defendant’s behavior. If the

defendant’s behavior has been particularly egregious, the plaintiff may also seek punitive
damages, intended to punish a willfully malicious or reckless defendant and deter.
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interest punitifs et le <Alexandre cour, la sanction des faute lucrative par les dommages 3
p 737.« December 2005« revue de droit uniform«droit francias
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' Van Leuven v. Motor Lines, 261 N.C. 539, 546, 135 S.E.2d 640, 645 (1964)
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! Restatement (Second) of Torts § 163 cmt. e. The Restatement reiterates this position
under the punitive damages section: "[A]n award of nominal damages . . . is enough
.to support a further award of punitive damages, when a tort, such as trespass to land

> Downs V. Lyles, 41 So. 3d 86 , Ala. Civ. App. 20009.

3 Rhodes v. Harwood, 544 P.2d 147 (Or. 1975)

% Jacque v. Steenberg Homes, Inc., 563 N.W.2d 154 (Wis. 1997)

> D. Cairns, The Remedies for Trademark Infringement, Toronto: Carswell,

and D. Vaver, "Infringing Copyright in a Competitor's Advertising: “At 1988, p. 151.
Large' Damages Can Be Large Damages, I.P. J., 1984, p. 186.
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? Kenneth E. Burdon, ACCOUNTING FOR PROFITS IN A COPYRIGHT
INFRINGEMENT ACTION: A RESTITUTIONARY PERSPECTIVE, BOSTON
UNIVERSITY LAW REVIEW, 2007, p.256.

3504 - Remedies for infringement: Damages and profits
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! (a)In General an infringer of copyright is liable for either—

(1)the copyright owner’s actual damages and any additional profits of the infringer, as
provided by subsection (b); or

(2)statutory damages, as provided by subsection (c).

(b)Actual Damages and Profits.—

The copyright owner is entitled to recover the actual damages suffered by him or her as a
result of the infringement, and any profits of the infringer that are attributable to the
infringement and are not taken into account in computing the actual damages. In
establishing the infringer’s profits, the copyright owner is required to present proof
only of the infringer’s gross revenue, and the infringer is required to prove his or her
deductible expenses and the elements of profit attributable to factors other than the
copyrighted work.

(c)Statutory Damages.—

(1)Except as provided by clause (2) of this subsection, the copyright owner may elect, at
any time before final judgment is rendered, to recover, instead of actual damages and
profits, an award of statutory damages for all infringements involved in the action,
with respect to any one work, for which any one infringer is liable individually, or for
which any two or more infringers are liable jointly and severally, in a sum of not less
than $750 or more than $30,000 as the court considers just. For the purposes of this
subsection, all the parts of a compilation or derivative work constitute one work.

(2)In a case where the copyright owner sustains the burden of proving, and the court
finds, that infringement was committed willfully, the court in its discretion may
increase the award of statutory damages to a sum of not more than $150,000
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® Viacom Int'l, Inc. v. YouTube, INC 4l & daSaall <) i inall iy s % iV dpaee il

! Trimble, Marketa, Punitive Damages in Copyright Infringement Actions under the U.S.
Copyright Act, Scholarly Works, 2009, p. 565.

in the same meaning * Oboler v. Goldin, 714 F.2d 211, 213 (2d Cir.1983).

Bucklew v. Hawkins, Ash, Baptie & Co., 329 F.3d 923, 931-32 (7th Cir. 2003);

3 Leutwyler v. Royal Hashemite Court of Jordan, 184 F. Supp. 2d 303 (S.D.N.Y. 2001).
“Congress provided that "an infringer of copyright is liable for either (1) the
copyright owner's actual damages and any additional profits of the infringer, as
provided by subsection (b); or (2) statutory damages, as provided by subsection (c)."
17 U.S.C. 8 504(a). The language is clear, unambiguous, and exclusive: these are the
alternatives available to a copyright plaintiff, and punitive damages are not provided
by either of them.”

* Marc J Pensabene, how to assess trade secret damages, US. Trade Secrets, June 2006,
p.3.

> Davis v. The Gap, Inc., 246 F.3d 152, 172 (2001) “as a rule, punitive damages are not
awarded in a statutory copyright infringement action, because case held that plaintiff
failed to show willfulness”

% Viacom Int'l, Inc. v. YouTube, Inc. - 676 F.3d 19 (2d Cir. 2012)
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! Trimble, Marketa, Punitive Damages in Copyright Infringement Actions under the U.S.
Copyright Act, Scholarly Works, 2009, p. 565.

.717° Abraham Bell, Restructuring Copyright Infringement, Penn law, 2020, p.

3 Williams v. Gaye, 895 F.3d 1106 (9th Cir. 2018).

* Corrigendum to Directive 2004/48/EC of the European Parliament and of the Council of
of 29 April 2004 on the enforcement of intellectual property rights

(Official Journal of the European Union L 157 of 30 April 2004)

DIRECTIVE 2004/48/EC OF THE Directive 2004/48/EC should read as follows:
on the of 29 April 2004 EUROPEAN PARLIAMENT AND OF THE COUNCIL
enforcement of intellectual property rights
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'1. Member States shall ensure that the competent judicial authorities, on application of
the injured party, order the infringer who knowingly, or with reasonable grounds to
holder damages appropriate know, engaged in an infringing activity, to pay the right
to the actual prejudice suffered by him/her as a result of the infringement.
When the judicial authorities set the damages:
(a) they shall take into account all appropriate aspects, such as the negative economic
consequences, including lost profits, which the injured party has suffered, any
unfair profits made by the infringer and, in appropriate cases, elements other than
economic factors, such as the moral prejudice caused to the right holder by the
infringement; or
(b)as an alternative to (a), they may, in appropriate cases, set the damages as a lump
sum on the basis of elements such as at least the amount of royalties or fees which
would have been due if the infringer had requested authorization to use the
intellectual property right in question.
2. Where the infringer did not knowingly, or with reasonable grounds know, engage in
infringing activity, Member States may lay down that the judicial authorities may
order the recovery of profits or the payment of damages, which may be pre-
established.
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Lae g Adaall 4l sy Y 431 W) (5202 i) yimy sl

dsa\ﬁs‘ﬂ\j)'a\ucuauﬂl\g;}lsqoi‘y;\ _é&j‘\A@J@)mj‘éﬁig“)}luj‘d}me&w?é}\&s}
Ol 8 dxa pe aay By pualill 40 pe A gt L U juali ek ey celmie V) 13 o Jliely 3all 1
(Sa el sl AUl Lede 18 3l alaed) ac) 8 8 (gl apalal)

(Aa g Al

Laldl) 3hal) o ol sluieY) eyl

ol Gy Al duill a* Pavesich v. New England Life Insurance Company dusé s
right of privacy is derived (xuhll ¢ slall ac) @ ) 1ol daalal) slall e elaie V) e (g seill
from natural law

New England Mutual Life Insurance 4S,i aa ssen Pavesichsish a8 ) gseall g g 2 gai
Pavesich 3 llgiil 5 yagdill dagh Leaihs sa (3o 2aall 5 ¢ Aagia e 48,4 a5 « Company (NEMLIC)

' Andreas Svahn, Freedom of Political Expression, FACULTY OF LAW University of
Lund, 2006, p 84.

2 William Prosser, Privacy right, California Law Review, Vol 48, 1960, p. 383-423.

3 DeCew, Judith Wagner, In Pursuit of Privacy: Law, Ethics, and the Rise of Technology,
Cornell University Press, 1997, p. 23.

“ Pavesich v. New England Life Ins. Co., 122 Ga. 190 (Ga. 1905)
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Blall e Gudill 7 g 5 dsa (Dle) A ¢ 4 sa (50 ¢ o) ga a2diul NEMLIC O e ) s saadll i
Ay et s A il cpalill i )5 ) seall (35882 53 sall LSl b X Pavesich Jala
3ysa i o) daSadll Gl @y el dpasaddl A Gall ¢ Sl 3aS ¢ daSad) b i)
el Sletil (S ¢ NEMLIC caulSa s 7Lyl 30k i ¢ (e lS NEMLIC Ji (e 45881 50 5 52 Pavesich
O s BLaliall SUE IS5 Gl

1028 209 ) base Jaay Llall sasiall <Y sl daSas alSal (1o Jsge 230 dpaill oda 8 oSall 31 S8
Jie dalall slhall clSlgnl e Garsadll e 585l 5 ) 5 pn daSall Lgd cdl l Lladll (e aadl e
2 Goldman v. United States

Hinish v. Meier Frank <l (e s . daaladl shall cllgihil dagi dlie Gl g2 Gy 8 Lliadl) (0 el
e)xie V) Aot Apliall il i) e 5 padll Jsan ae i o iy ) ¥ of dSadll & 8 ¢aa® Co
nominal damages can support an award of punitive damages for iva pasdll 4 Gl Jde

.nvasion of privacy

oanill ey Awdiall Cagplall Jb A da sl 8 Gall @llgiil e dpliall cliay sl aSall sy Cua
DY) O e el e 5 € Gliay sad e Jpmanl) S8 e (S0 da eadll 8 4ds ellgil a3 sl
Andi BUlae (e daali CuilS 4 Ciaal Al B )

Al e dpa geadll @il Ll 8 Leaie st Al Gliay el ol alyg ¢ 55 gl g famall Cun (1
an) Ao 3 gatig oA (adill Ly Al dxdiad) dad a dgiay el ) ¥ (uliie g a0l 5l aSlaal 4yl
A Ganadd 2l Al el o Al 5 jleall of ¢ AY) Gkl

Lladll Gy gl cliay il o Jpandly 8l @iy 4 5l Gy oF sma Y 4l V)
o SaaY) slzaill oy Bl sa g 5y paall Lendn g Lol e chadall s Le 2 gl ddgala a1 Gl saily

! See list of cases citing Pavesich v. New England Life Insurance Company:
https://casetext.com/case/pavesich-v-new-england-life-ins-co/how-
cited?PHONE_NUMBER GROUP=C&citingPage=1&sort=relevance

2 Goldman v. United States, 316 U.S. 129, 62 S. Ct. 993 (1942)

% Hinish v. Meier Frank Co., 166 Or. 482, 113 P.2d 438 (Or. 1941).



https://casetext.com/case/pavesich-v-new-england-life-ins-co/how-cited?PHONE_NUMBER_GROUP=C&citingPage=1&sort=relevance
https://casetext.com/case/pavesich-v-new-england-life-ins-co/how-cited?PHONE_NUMBER_GROUP=C&citingPage=1&sort=relevance
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Dsaa Y Al ) V) (g sl QU5 e SH ey S SN a8 1) Jiad b Cason v. Baskin s
Goodrich v. Waterbury 4sad 3 eladll o) 8 L ga 5 haid aaly (5 yhay (5 g aday dalldaall g puiaall
2 Republican-American, Inc

(AN Caaal)
Agaiad) Lay 1) eUaddy

Dses e Y ey O ) e matill A siunall ga chamg )l sUadY) e Al shuall 3B sY) Jlaall SIS 13
13a & Jslad Cogany coaiall Jlaadl 3 sl Uadll (S5 5 a8 5) elld ¢pailaiall (s dm 1) eUadY) jiany
& mall pall g sail) sy 5oy edgaial) dpm ) eUadW) (g (i gail) B 5 48] (g SIS J gl Canal
sl (S e (sl g ks g5 al) dudliall e elaie V) Jlas 8 dasg )l eUaa¥) A8l J glas
) Gl 138 ars Wiy Sy aild elld e g ol juaii o Laie Uas oluic V1 138 JSG ¢l g sac @l Cldy
r ) sl e cpallae

Aatad) s N eUadYL Gl ie ) J 5N callaal)

Awdliall e elxic ) Jlae 8 dgag )l eUadY) ;S alladll

Js¥) allaal)
A aad) L ) e UYL i) i)

Jiaall (8 iy 1 Ul (oamy 29 g (A5 Y (g palill A ginall e (A gl el il 5 S
255l DAY e e dg Al ZL Y5 sl A )y ey cal 3 el gl aae Blatiall eady Gl ¢saiall
o3¢l ZLOY) 3)sae I deasilly caal il JDAY) Aagli pangad (e axdun Lo Gm sl 4l il
sle oplaiall aal 1) celld Jliay | jeY) Algs (8 215 ez o hdddl Jpan Ul g ciliay gl
Ging Slol Jmu DAT (addl gl 5 caiia ) s s Aagaal) Aliall wiliadl (g jidiall aalui g cdiall 285 b
R ISP B BE- PV

ol Lo iy gmaall (ga S Dalay cpiall dmy Sl eUd) e (i sl 800 3 6y 5 paimy ) jie W) (3 b a2 )
Sle oo ) ) 138 andi (e ol e 5 latil die 4313 3 g g pall DAY 4Sgu) A sl (S,
Sl i)

Al dga ) eUadVL ol yie W) i saclal) Y g Lall

Y 2 sie Jlae & dan )l glad¥) Jsd ;U gl

! Cason v. Baskin, 155 Fla. 198 (Fla. 1944)
? Goodrich v. Waterbury Republican-American, Inc., 188 Conn. 107 (Conn. 1982).
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s V) Gl a sgdally ) Und (K 38 4313 8 (paflaciall aad (e caiadl @il o e a2 ) e
Aaial) A ghsall Jlae (B (Bpamy ¢ puall il (i gatll e (o by ail) L 1 Sy Y eliaill Gl ie
g ypeaail) 4 ginsall i )55 (55 Moy gociiall (g Sl o Gl 5 Ayl Bl ginsal) Jlns b 4ic
1 30 4 gisall (e l205 B

Dlie gany O any Yl ) el b plall 5] Ca el e giall Jlae (8 4dly Gl 4S8l (g ) 0 N
Oa Adal Loy anS Ga DAY Gashall i Lo ot caiidly 4lDA) Gty 8 skl aal 4y il 21 (o gl
Sl sl eliail) adic) 385 % sl AIA) ol ya (e Laaal dging (2l e 1 ) olaxty () oy D8 3 )l
slall Gaysatll e e 2 Ly oSall ASadl gL (8 Dypra and Cum aalSal Jans T e
ALY Gy A a" dglic ey gl )8 axe saiadl Jlaall (8 cliaill sadi Juay 5 ¢ ucall
of @iy &ua® Newton v. Standard Fire Ins. Co duiad & aSaall 43 )8 Lo 5 5 saexiall 5 dapuall
Ade (lie (g e e Cudad ) (UL 5 (lall QISS )l aa ) Jeay al ddle e adll & gl

AV (e Auliall Cliay saill rie pde §oal Cun (S yel slad¥) allaill 8 48l Gamy adde 3315 Le s
a4 b Lo el (e ! punitive damages should not be awarded for breach of contract. sl
Gsted & V) Anliall iy seilly aSal) Sy Y 43 ° Van Leuven v. Motor Lines dsd & daSall
daladll ol LAY s dexiall 5 apnl) Uadll g aidxill g (il Jud jedas i) 238 5l L) any 5 (5 ppeaill) Uadll
Lutz dsd <l ® Hinson v. Dawson 4uad 8 daSaall 45 ) 58 Lo (uii sa 5 ol Gsial ) seiall
' Industries, Inc. v. Dixie Home Stores

2019 caband) s A il o slall 48 S Alaa ¢ gaill i 8 Uadl) daban Aa o il un SIS 3507
374 o=

i sy Odl sy el A sl G mall Ladll e gy eeill Gl Gl Gla s il 5
28 La ¢ i

229 S.E.2d 297 (1976) ° Newton v. Standard Fire Ins. Co.

* Timothy J. Sullivan, Punitive Damages in the Law of Contract, The Reality and the

Illusion of Legal Change, MINN. L. REV., 1977, p. 207.

> Van Leuven v. Motor Lines, 261 N.C. 539, 546, 135 S.E.2d 640, 645 (1964)

®““Emphasis is frequently given to the presence or absence of evidence of "insult,
indignity, malice, oppression or bad motive”. Hinson v. Dawson, 244 N.C. 23, 27, 92
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King v. dead i (a5 dpliall oy saill zie ade da) joa i Eum plSaY) (e paall Tasall 18 < il a8
* Stores. Oestreicher v. dusi b daSaall 43 8 ) faal <3 5852 Insurance Co

Slaiall 4gle a3 Al JUAY) IS Al Lo sala i) ol liad) Gy sailly ) ) ade aSlaall ) @l e
(o8l JMAS 3 jae Gl 5 el 2 A Lyl Und

< The Restatement (Second) of the Law of Contracts 2l ¢y silal 4l deluall 45xST Lo g8
O 3 iy gill i) Cargl) o chmca gl )5 4S5 V) o AN agaa (e B paliall (S Y (sl
° g e sl 5 jleall e 3o gall (e sl (Sl g e g sl gl e ael sl la) ul 2 gial

aal (e dexiall DAY o 558 Ji oyl eladl) Jlae (8 330 31 Gl sadll alagind 35 Y Ll da@all
e Aale 3 giall 20 3 guny Of iy L Callag =LY (Bt Cangs ¢ AY) Slaiall 4 2o 5 Lo 285 adey Cpalacial)
A8 ae g callay 4ol Gy jualill dgay ) eUad¥) (e dpliall iy ol i sl 43l 5 55 i) s
i) Al o 4 g3l Aol 58 il W) SLEY) gy (paflaiall g al g ¢pplaiall Cp

o sxill ALYl oty o adde S LY Bl Caagys Jaesia (IS S8l QDAY o alall s 134
Ale foall oauail ) CHlAA e ol (531 i) (i gaty ¢ puall sl

S AnEal) ) ) e A gl Gl g O D8 Cum (Sl slas) aUaill 8 48 (e sl L s
sial) aal 5 (g Joail) 8 izl Gl im i laa ) (s (ke il 4SS 3y (sinl) Jlanal
cally ol Jé

S.E.2d 393, 396 (1956)

! Lutz Industries, Inc. v. Dixie Home Stores, 242 N.C. 332, 344, 88 S.E.2d 333, 342
(1955).

2 King v. Insurance Co., 273 N.C. 396, 398, 159 S.E.2d 891, 893 (1968).

% Oestreicher v. Stores, 290 N.C. 118, 225 S.E.2d 797 (N.C. 1976)

is a research and advocacy group of judges, :* The American Law Institute (ALI)

lawyers, and legal scholars established in 1923 to promote the clarification and
simplification of United States common law, it is a non-binding source of law in the
American system.

2021 — 9 -7 & «de &3V Shttps://en.wikipedia.org/wiki/American_Law_Institute

> The traditional goal of the law of contract remedies has not

been compulsion of the promisor to perform his promise but compensation of the
the loss resulting from breach.” promisee for




Ayl sladl) o (i gatl) A guad
Sl slady) S gNa Al B
A e Pla dakld 3

AoaLatdy) g Ayt 1A il al) Adaa
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s Al elhal) e Gy el 3ol 3 ae A CLUSH (e el A5l Le g5 puall jlad) ey sl
opportunistic breaches of Juadl 4y ) 4ea i alagl () Cangd il dpal) ALY aiad) Jlaal) )
2 contract
el sl e ade Gy gl 834 ) sy 53 Bad Faithdal) o gl YUe iV 138 iiel (a0 agias
G Gt shall G Sl calS 1)) Aala Al sl b Ciliay seill @by 55 il 23 (e agies 3 all
350 el 31l e aiadll el (dependency between the parties ,aY) e ¢kl aal dpolaicy
Ly bt (g0 —Callaall dlaidll e al) (o gaill (m g ki 8 agaimay 235 i b)) sall
a3 el Gl pay LAY Cajhally jlia (¢ sS Uasll ol sl Lgd ale 3l J1 a1 S 8 el
Lﬁﬁd\

breach will have a detrimental effect on the other party but breaches anyway.”

DLEEY )l patal) dgag ) eUadY) gl il lany (8 A gmaan IS 05 -J sl elzalll e Lo @l Jal
el e oSlginall (pa HASH Cag e S Al Jaiul dagis DDIgiu¥l agie (GUai 8 day all cUadd)
L) el elgilal iy S il JYAS (g pganat 38 Al ) ¥ Ge cpimsailly Allaal) (5 sles @b 5 48 sin
Lo Al iy gailly 45 i (5 seall IS dalaal ol csalal) @llginal e ) puall 5 Uasll cild) 4 el
Oe 8 Biag Lo celly 8 el ) 1) dpailacl) Lgsilal i) Adllaiay a1 eUadlY) Sl ClS il o2 @ g Cunl®

s paall il ga (e lgde 4 oSy 38 La (3 6 =LY

! William S. Dodge, The Case for Punitive Damages In Contracts, Duke Law Journal,
Volume 48 February 1999, P.629.

Economic Argument for the ? Barry Perlstein, Crossing the Contract-Tort Boundary: An
Breach of Contract, compensatory Damages for Opportunistic Imposition of Extra
BROOK. L. REV., 1992, p. 877.

% Thomas A. Diamond, The Tort of Bad Faith Breach of Contract, MARQ. L. REV,,
1981, 425.

* Charles M. Louderback & Thomas W. Jurika, Standards for Limiting the Tort of Bad
Faith Breach of Contract, U.S.F. L. REV., 1982, p. 187.

> Patricia H. Marschall, Willfulness: A Crucial Factor in Choosing Remedies for Breach
of Contract, ARIZ. L. REV., 1982, p.733.

Anal) e s 40 cal) Wadll (e 23800 Liad) 4 gueadl Gy snd i cdlue ol o3le®
165 0= <2019 e o slall 5 a8 3a , 31 Al cgulandl o slall 5 8 3 A )
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oy b gaial) day Nl eUadl) (e g el Llial Gany 8 dlial) iy sailly daSaall ¢ L1 g Lo 58
sad¥) Jlae (A is AplEal) il gail) 2 50 aSlaall oy 8 Cun DY) 3580 Jlas Leia s YL
Al 8 ) Cus 48] Aay )

HONDA MOTOR CO., LTD., et al., Petitioners, v. Karl L. OBERG"
ol s & asl DS o aall Lo sy (S Lai (5 k) &) 5il apaad dadlia 5 5l D& Al 238 5 i
Cadld Al ¢ (Maisa) sise laigs AS 50 am Adlal (e z ol @by Aaila Bophd g e adbal )
oebd asea Lol skl O aled O i QIS ) alad il ASEN G § gl e lean s 3okl sty
<all 919 (Msa (1) reob Loy ¢ Agpmnn aisa 4S8 o Cian g Al ¢ Guilaall A CaSa Jsna e 5 inpay
56z Ja) cam Y 50 (all 736 s ) ALl 320 Aoy AaSaall Lgiaia )5 ¢ Cliay 23S Y 50
DY) e il sl aaa Juli aay Ladh o 38 (IS ()5 Alie Ciliiargad ¥ g0 adle dused (2)
Al

Gl (s adde eaall ddlae o dndsar o Andli Cliay sad mie G (gl O AeSadll ] ua
ooty Sl & Uadl) 1 Jie Q51 e gAY s ale edall ga) JBA (e seandl dles 3 Jiay
235 5 pem il 13 V) daiad Ve Gpilaal) Rl Ll (5 50385 () 555 Aliall ilizay gl

il Jlaall (& lall Gy sxil) ey daSaal) g1 2 gmaa o8 OV in S e eliadll 8 sac ) (o V)
S s e Liagd e ) el ay ol )

Aal g al
Oyl 3 g8 Jlaa (& dag ) pUadY) J b
3y s egaiall Jlaall 8 dpa )l eUadVL ol i WU U8 &g jedad <l jle sac @l () (e a2 ) e
b 38 ANS N g i) agie gl of V) o pall Slall (el ke e Lie 7 siaall (gl
O s paall Ciliay gl 30l 3 mladl ¢ Sy e elialll 8 Y el (e sl Cus (Al aua g
S elld aa s gl JBAY) S e o) puall ) Gy sail) il ) (il Gl g2l (2 8 55k
3aE 5 slaic V) (e dglle Aa 3 e 3 giall (e g sl 12

' HONDA MOTOR CO., LTD,, et al., Petitioners, v. Karl L. OBERG.

2 HONDA MOTOR CO., LTD,, et al., Petitioners, v. Karl L. OBERG.

Fiduciary * A. Scallen, Promises Broken vs. Promises Betrayed: Analogy, and the New
Principle, U. ILL. L. REV., 1993, 897, p.912-13.
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Loy el 4600 gl 3 g g Alls 3 Lgaia oy 4l W) el 1Ll (pam®i ) (g leall 8 3akall b Ayl
JAY Jliel e Holt v. Williamson dumd 8 43 b Lo Loyl ol (e 2 goilail) @llgin¥) ) glady
Uas il e 433 8 44085 (S breach of fiduciary duty 48y olai¥) e dailal dpusall el 5iYG

3 Aglie iy g b o sy (5 ypall

Oy el ial SgilS day pall UadY) e Apliall iy gxill J 58 Ailiadll AlSaY) (pe daall <oy 8 S84
oasd Jsdll of @)y 8 5 * Seaman’s Direct Buying Serv. v. Standard Oil Co 4uxd <l
as similar olei¥) ClEMal dliles 4dde (pasall ae Lidle jliie Y 3 say Cpalill IS 58 e el oy gl
dpad 8 Loyl AeSsdl) a5 8 olaiily 48 M8aS (el a5ie bl Lto a fiduciary relationship
Jiaall 2 Al il gail) i s Jpl) )i A paibadd) aalS Farmers Group, Inc. v. Trimble
L 0o (i) S50 el e 0 ) S i A Al 4 L i gy gl

® quasi-fiduciary relationship s

Dlie Vi AN e an ) il U8 Lgie (g el Bl 3s Aamg ) eUadY) Jad ey Y Sl of )
Aglic iy sy aSall Gy agle el g Jaall dgic 8 ddall 03¢y (ol yic V) daSaall Cuad ) dua | i)
e el Cada gt 4l 8 Leaild s (aalis ) 5 University of Nottingham v Fishel duad & ¢lis
Jasd) die el adde eaall ) aleaii s daala Ciae j alall salaal ale jaaS algaii g dasla 8 JalS ol 5
Alerii 5 Al e (3] 05 alall Clabad) 8 a1 e siae dars alidll JMA (e 4y Gaalal)

038 dlaa) aglaii yulai ) el 4gally L) sy Wayl el ade eadl o eadl ool ¢ @lly e 3 5dle
lalead)

Al GlEdall aalS Jaall 483e liie) Jui ol 5 il el Wl Jis ol daSadll o) V)

! Brown v. Coates, 253 F.2d 36, 40 (D.C. Cir. 1958).

2 Balsemides v. Perle, 712 A.2d 673, 685 (N.J. Super. Ct. App. Div. 1998).

3 Williamson v. Holt, 61 S.E. 384, 147 N.C. 515 (N.C. 1908).

% Seaman’s Direct Buying Serv. v. Standard Oil Co., 686 P.2d 1158, 1166 (Cal. 1984)
> Farmers Group, Inc. v. Trimble, 691 P.2d 1138, 1141 (Colo. 1984)

® Romero v. Mervyn’s, 784 P.2d 992, 998 n.3 (N.M. 1989)

. University of Nottingham v Fishel [2000] I.C.R. 1462
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S B Gl (5Ss o oy 1A (Guudliiall laaal 3 el leall o slaieV) o et 308 dala
2ol i) L Lagd (38U Coga g 1 AN A jlaall S5 je e 3 gy Of Sy 53 el e (e ST YA
al 4y yuaii ¢UbalS coUadl) 108 CapSi J ol & ¢ Sy Y1 o8l 8 daay ) eld) (e g gill daSlall
f ) sl (e cpe b ) callaall 18 apndli (Sap el e g dgaie

A Andliall 4y s Sl e i gl 1 J5Y) g

Aa8all 5 4y il (i shanall s Audliall 4 jad oyl @llgiy) ;S g )

Ja¥l g i
doay ) Audlial) 4y a Sl oo (la g2l

Sherman _Siay¥! dcaalid olojed o6l e Aly dlidl 5 jlall o jledl adaiall K5 ) il @l Caaaad
sleClayton Antitrust Act o558 (sl i o el jlaal) o3a aa Al o ST ()5S €2 1890 ole Antitrust Act
8 bl Glujladl Wit 1914 2o Federal Trade Commission Act 4l jxdll 5 jladll &iad (y4ld5 o 1914
Andliall

o silaclayton antitrust act Sa e o sidS ¢ sl g yrall 5 sl ddliall dlea () 518 (&S5 Al
Doall Al gl G LS e dadal) Lgiag Al #LYL 40 e S (6K Le Llle 43Y ¢ puall sl
Wadll o i35 13) dala ¢ 5 guaall Led o 1) ) ) o) 5l 488 Jsad e 13ale oS L Lile
A5 G 5l 5 pemall eling o (Saall (e OIS A LY IS G gl Jadiy O (S S G gl (g0 425 5
Al (e 4 Al A )SIa Y A jlaad) 5 53 ¢ daddll

@A il el (o el Calaacal B3 ) g punall e o 4ie 15 3alall b 0 S (58 (i Sl
2 S (il 8 o g 3 shaaall 3 5Ll il jlaall e (g1 A 4zl

« la faute lucrative en droit de la concurrence<Godefroy de Moncuit de Boiscuillé 1
pgs 5- 7.« 2020<Concurrences antitrust publications

(a) Amount of recovery; prejudgment interest Suits by persons injured "Sec. 15. 2

any person who shall be injured in <Except as provided in subsection (b) of this section
his business or property by reason of anything forbidden in the antitrust laws may sue
therefore in any district court of the United States in the district in which the
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antitrust g Sy ) pall il g callad e el oSl Gum ¢ gt g 5850 Uadi ya Jhay ey srill 38 e O WS
b iy s il Y il Atlantic Richfield Co. v. USA Petroleum Co? 4 & Jal s & injury
L lad) (0 el lal b ik ) a6 jlall A led) ¢l a (e adversely affected Llu el
3 .
. 4..})\5.1;\}“
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Cgaall s bl Hall ¢ Al A Al Al )3 czpall Uadll (e (oay geill sall (SUaill 65l s it
TJoe 2016 peand <13 A=l c:t.uym\

Bua bl g all b ba s il

3 Van Leuven v. Motor Lines, 261 N.C. 539, 546, 135 S.E.2d 640, 645 (1964)

“« Emphasis is frequently given to the presence or absence of evidence of "insult,
indignity, malice, oppression or bad motive”. Hinson v. Dawson, 244 N.C. 23, 27, 92
S.E.2d 393, 396 (1956)

° Lutz Industries, Inc. v. Dixie Home Stores, 242 N.C. 332, 344, 88 S.E.2d 333, 342
(1955).

To warrant punitive award, the defendant's conduct must be wantonly reckless or
malicious. There must be an intentional wrongdoing in the sense of an 'evil-minded
act' or an act accompanied by a wanton and wilful disregard of the rights of another.”
, p-49.1984Nappe v. Anschelewitz, Barr, Ansell & Bonello, N.J. 37,

" Stella Liebeck v. McDonald's Restaurants, P.T.S., Inc. 1995 WL 360309 (Bernalillo
County, N.M. Dist. Ct. 1994).
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¥ 524250000
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! Chiara v. Dernago, 128 A.D.3d 999 (2015).

2 Warren v. Shelter Mutual Insurance C0.215 So.3d 246 (2017)

3 Nat'l By-Products, Inc. v. Searcy House Moving Co. - 292 Ark. 491, 731 S.W.2d 194
(1987)

* Nadine E. Roddy, Punitive Damages in Strict Products Liability Litigation, William &
Mary Law Review, Volume 23 (1981-1982), p. 334

“courts permitted punitive damages in any negligence suit when the defendant's conduct
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was particularly gross or reckless”

' B. Bhole, J. Wagner, Punitive damages and the recklessness requirement with
uninformed injurers, International Review of Law and Economics 2010, p. 254.

“it requires the recklessness requirement for the imposition of punitive damages.”

40 o= <2020 ¢85 ¢ s cizall Al g pesal) i (8 (el iy ail) ikt (ladds jac?

Also see Philip Morris * Leimgruber v. Claridge Assocs. Ltd., 73 N.J. 450, 456 (1977).
USA v. Williams 549 U.S. 346 (2007). Mentioned in CRS Report for Congress
Prepared for Members and Committees of Congress, Constitutional Limits on
Punitive Damages Awards: An Analysis of Supreme Court Precedent, January 25,
2010, p.7.
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! BMW of North America, Incorporated, Petitioner v. Dr. Ira Gore, Jr. 517 U.S. 559.
? State Farm Mutual Auto Insurance v. Curtis Campbell, 538 U.S. 408.
* The Supreme Court applied three factors in making this determination:

1- The degree of reprehensibility of the defendant's conduct;
2- The ratio to the damages awarded and actual or potential harm inflicted on the
plaintiff
3- Comparison of the punitive damages award and civil or criminal penalties that
could be imposed for comparable misconduct.
In BMW of North America, Incorporated, Petitioner v. Dr. Ira Gore, Jr. 517 U.S. 559.
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! David Owen, A Punitive Damages Overview: Functions, Problems and Reform,

Villanova Law Review, Vol. 39, 1994, p.365. “The amount of the award

Is determined by the jury, upon consideration of the seriousness of the wrong, the

seriousness of the plaintiff's injury”

2 Joseph C.M. Woltz, Possible Constitutional Limits on Punitive Damages: Bankers

Life& Casualty Co. v. CrenshawTulsa Law Review, Spring 1989, p. 430

3 Barbara J. Shander, Punitive Damages - Addressing the Constitutionality of Punitive

.Damages in the Third Circuit, Villanova Law Review, Vol. 39, 1994, p. 1133

% the disparity between the actual or potential harm suffered by the plaintiff and the

as stated in State Farm Mutual Auto Insurance v. Curtis punitive damages award
Campbell, 538 U.S. 408.
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! Stella Liebeck v. McDonald's Restaurants, P.T.S., Inc. 1995 WL.
.(2017) ? Warren v. Shelter Mutual Insurance C0.215 So0.3d 246
3 Hodges v. S. C. Toof & Co. - 833 S.W.2d 896 (Tenn. 1992)
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! State Farm Mut. Auto. Ins. Co. v. Campbell - 538 U.S. 408, 123 S. Ct. 1513 (2003)
2 Henry Mather, restitution as a remedy for breach of contract, the Yale law Journal,
1982. P.15.
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2 Charles Wright, The Law of Remedies as a Social Institution, University of Detroit Law
Journal, 1955.

* D Friedmann, Restitution of Benefits Obtained Through the Appropriation of

Property or the Commission of a Wrong, Col LR, 1980, p.504. in the same meaning P
Birks, Civil Wrongs: A New World, Butterworth Lectures, Butterworths, London,
1992, p 96.and Phang Boon Leong Andrew, Restitutionary and Exemplary Damages
Revisited, Journal of contract law, January 2003, p. 36. Finally, A Phang and P W
Restitutionary Damages in Contract Law — An Elusive or Illusory Lee, Rationalising
Quest? JCL, 2001, p.240.

“ Oboler v. Goldin, 714 F.2d 211, 213 (2d Cir.1983). in the same meaning

Bucklew v. Hawkins, Ash, Baptie & Co., 329 F.3d 923, 931-32 (7th Cir. 2003);
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Leutwyler v. Royal Hashemite Court of Jordan, 184 F. Supp. 2d 303 (S.D.N.Y. 2001).

! Kenneth E. Burdon, Accounting For Profits In A Copyright Infringement Action: A
Restitutionary Perspective, BOSTON UNIVERSITY LAW REVIEW, 2007, p.256.

Ll Lol LS Bl 2, S 2SI B DSl o glanll Gaigad) e el Jold 2l s sgls et O

> Kenneth E. Burdon, ACCOUNTING FOR PROFITS IN A COPYRIGHT
INFRINGEMENT ACTION: A RESTITUTIONARY PERSPECTIVE, BOSTON
UNIVERSITY LAW REVIEW, 2007, p.256.

3504 - Remedies for infringement: Damages and profits

*H McGregor, McGregor on Damages, 16th ed, Sweet & Maxwell, London, 1997,
337.p
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3 1. The judicial authorities shall have the authority to order the infringer to pay the right
holder damages adequate to compensate for the injury the right holder has suffered
because of an infringement of that person’s intellectual property right by an infringer
who knowingly, or with reasonable grounds to know, engaged in infringing activity.
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2. The judicial authorities shall also have the authority to order the infringer to pay the
right holder expenses, which may include appropriate attorney's fees. In appropriate
cases, Members may authorize the judicial authorities to order recovery of profits
and/or payment of pre-established damages even where the infringer did not
knowingly, or with reasonable grounds to know, engage in infringing activity
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