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Job Guarantees in Kuwaiti Legislation :
Between Necessity and Guarantee
A Comparative Study

Abstract:

One of the important principles governing public utilities is the
principle of the regular and steady functioning of public utilities,
which every state seeks to ensure the existence of a legal system
consisting of legal and organizational rules, as well as the presence of
employees entrusted with the task of achieving the various objectives
for which that public facility exists, and for this employees must
respect and submit to that legal system, the violation of which results
in disciplinary accountability. The idea of job security for the public
employee is initially achieved when the public authorities cooperate
with each other, as the legislative authority draws limits to preserve
rights and freedoms by issuing laws regulating the public service, and
In some cases the legislative authority leaves the executive authority
represented by the administrative authority, a wide discretionary
authority in assessing the appropriateness of issuing the decision and
its content, and therefore this homogeneity in work creates job
security for the employee in ensuring guarantees given to him when
limiting the authority of the administrative body by respecting the
principle of jurisdiction and conducting administrative investigation
and also observing the principles of penalty, and in order to strengthen
the idea of job security, some legal guarantees have been established,

namely the right of defend oneself against the accusations, the right
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to confront the employee with the charges against him and the right
of the employee to submit a grievance to the administrative authority
regarding the disciplinary decision so that the presidential authority
can review the grievance, determine the rights and lift any arbitrary
measure issued by the disciplinary authority, then comes the role of
the judicial authority in enhancing job security in monitoring the
legality of the disciplinary decision and not exaggerating the
disciplinary punishment.

In this study, the disciplinary guarantees for public employees in
Kuwaiti legislation were identified with a comparison of some aspects
of them in Egyptian and French law, if any. The study concluded with
a set of recommendations.

Keywords: Public employee, disciplinary violations, disciplinary
guarantees, administrative investigation, administrative grievance,
judicial appeal, excessive disciplinary punishment, discretionary

authority
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«Considérant qu’il appartient au juge de I’exces de pouvoir, saisi de
moyens en ce sens, de rechercher si les faits reprochés a un agent
public ayant fait I’objet d’une sanction disciplinaire constituent des
fautes de nature a justifier une sanction et si la sanction retenue est
proportionnée a la gravité de ces fautes »*.
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CE 28 février 1997, M. R, req. n' 147 955, Petites Affiches, 12 mai 1997,41.
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! C.E ,5 Mai 1944, Veuve trompier,Rec,p.133

(Dans les faits, deux exigences essentielles découlent du principe de respect des droits de la

défense : I’intéressé doit étre informé suffisamment t6t de ce qu’une mesure va étre prise a son

encontre et des faits retenus contre lui, de maniére a é&tre en mesure de préparer sa défense (CE,

20 janvier 1956, N...) et, lorsque les textes prévoient la communication a 1’intéressé de son

dossier, celle-ci doit étre intégrale. )

2 Marceau Long et Prosper Weil et Guy Braibant et Pierre Delvolvé et Bruno Genevois, Les

grands arréts de la jurisprudence administrative, Dalloz, Paris, 2003, p. 161.

3 C.E, 22-5-1964, Maillon, Rec., p. 352.

4 C.E, 5-5-1944 Veuve Trompier, Rec., p. 133.
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3 Jean-Francois Lachaume, La Fonction Publique, 2eme éd, Dalloz Connaissance Du Droit, Paris,

28 Avril 1998, p. 96.

4 Article L532-4 du code général de la fonction publique ((Le fonctionnaire a I'encontre duquel

une procédure disciplinaire est engagée a droit a l'assistance de défenseurs de son choix.))

5 C.AA. Paris;13/5/2003. Mme. sylvianel Rajf.org, Revue de I'Actualité Juridique Francaise.

6 CE, 31 mai 2006, n° 255390. L agent poursuivi peut en outre se faire assister par le défenseur

de son choix (avocat, délégué des organisations syndicales, etc.). Il doit disposer du temps

nécessaire pour organiser sa défense.
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