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The Absence of Gharar in Contracts Exempted from the
Prohibition of Selling Nonexistent Items

Tariq bin Naif bin Mohammed Al-Shammari

Department of Sharia, College of Sharia and Law, Jouf University

E-mail: tarek.shammary@gmail.com

Abstract:

This study addresses the issue of the absence of gharar (excessive
uncertainty) in financial contracts that have been exempted from the
general prohibition against the sale of nonexistent items. It explores the
foundational jurisprudential principles upon which such exemptions are
based. The research begins by defining the concept of selling nonexistent
items (bay’ al-ma‘dim) and examining its legal ruling, presenting the major
scholarly opinions, and discussing the two well-known views: those who
prohibit and those who permit it.

The study then analyzes the principal contracts exempted from this
prohibition, namely: salam, istisna‘, musagat, and ijarah. Each of these
contracts is studied in detail through four main sections: Definition of the
Contract — This section offers both the linguistic and technical definitions of
each contract, along with its distinguishing features. The Relationship
between the Contract and the Sale of Nonexistent Items — This part
examines whether the concept of bay‘ al-ma‘dim applies to the contract in
question and elucidates the nature of that relationship. Exemption of the
Contract from the Prohibition — The section discusses the scholarly
disagreement over whether these exemptions are in accordance with legal
analogy (giyas) or constitute exceptions thereto. Absence of Gharar in the
Contract — This part clarifies how gharar is effectively eliminated in these
contracts, regardless of whether they conform to analogy or are considered
exceptional. The paper concludes with a summary of key findings,
emphasizing that the exemption of these contracts is governed by precise
Sharia-based conditions that eliminate gharar and serve the public interest.

Keywords: Sale, Nonexistent Items, Gharar, Salam, Istisna“.
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Index of Sources and References:

First: Books of Hadith:

Al-Sunan al-Sughra, by Abu Abd al-Rahman al-Nasa’i, edited
by: Abd al-Fattah Abu Ghudda. Islamic Publications Office.
Sunan Ibn Majah, by Abu Abd Allah al-Qazwini, edited by:
Muhammad b. Fu'ad Abd al-Baqi. Dar lhya’ al-Kutub al-
‘Arabiyya.

Sunan Abi Dawud, by Abu Dawud al-Sijistani, edited by:
Muhammad b. Muhyiddin b. Abd al-Hamid. Al-Maktabah al-
‘Asriyyah.

Sunan al-Tirmidhi, by Abu ‘Isa al-Tirmidhi, edited by: Bashshar
‘Awwad Ma‘ruf. Dar al-Gharb al-Islami.

Sahih al-Bukhari, by Abu Abd Allah al-Bukhari, edited by:
Muhammad b. Zuhayr al-Nasir. Dar Tawq al-Najah.

Sahih Muslim, by Abu al-Hasan Muslim b. al-Hajjaj, edited by:
Muhammad b. Fu’ad Abd al-Baqi. Dar Ihya’ al-Turath al-‘Arabi.

Second: Hadith Verification Works:

Irwa’ al-Ghalil fi Takhrij Ahadith Manar al-Sabil, by
Muhammad Nasir al-Din al-Albani. Al-Maktab al-Islami.
Al-llmam bi-Ahadith al-Ahkam, by Ibn Daqiq al-‘Id, edited by:
Husayn al-Jamal. Dar Ibn Hazm, Riyadh.

Al-Badr al-Munir, by Ibn al-Mulaqgin, edited by: Mustafa Abu
al-Ghayt, Abd Allah b. Sulayman, and Yasir b. Kamal. Dar al-
Hijrah.

Al-Talkhis al-Habir, by Ibn Hajar al-‘Asqalani, edited by: Hasan
b. Abbas Qutb. Mu’assasat Qurtuba, Egypt.

Third: Books of Figh:
A. Hanafi Figh:

Al-lkhtiyar li-Ta’lil al-Mukhtar, by Abu al-Fadl al-Mawsili al-
Hanafi. Al-Halabi Press, Cairo, 1356 AH.

Al-Bahr al-Ra’iq Sharh Kanz al-Daqga’ig, by lbn Najim al-Misri.
Dar al-Kitab al-Islami, 2nd ed.
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Bada’i’ al-Sana’i* fi Tartib al-Shara’i’, by al-Kasani al-Hanafi,
edited by: Muhammad Khayr Tu‘mah Halabi. Dar al-Ma‘rifah,
Beirut.

Tabyin al-Haqa’iq Sharh Kanz al-Daqga’iq, by al-Zayla‘i al-
Hanafi. Al-Matba‘ah al-Kubra al-Amiriyyah, Bulaq, Cairo.
Al-Mabsut, by al-Sarakhsi. Dar al-Ma‘rifah, Beirut.

Al-Muhit al-Burhani, edited by: Abd al-Karim Sami al-Jundi. Dar
al-Kutub al-‘llmiyyah, Beirut.

Al-Hidayah Sharh Bidayat al-Mubtadi, by al-Marghinani, edited
by: Talal Yusuf. Dar Ihya’ al-Turath al-‘Arabi, Beirut.
. Maliki Figh:

Irshad al-Salik ila Ashraf al-Masalik, by Shihab al-Din al-
Baghdadi al-Maliki. Maktabat al-Halabi wa Awladuh.

Al-Ishraf ‘ala Nukat Masa’il al-Khilaf, by Qadi Abd al-Wahhab
al-Baghdadi. Dar Ibn al-Qayyim, Dar lbn ‘Affan.

Bidayat al-Mujtahid wa Nihayat al-Mugtasid, by lbn Rushd,
edited by: Ali Muhammad Mu‘awwad and ‘Adil Ahmad Abd al-
Mawijud. Dar al-Kutub al-‘llmiyyah.

Al-Taj wa al-Iklil, by al-Gharnati al-Muwaqq. Dar al-Kutub al-
‘Ilmiyyah.

Hashiyat al-Dusuqi ‘ala al-Sharh al-Kabir, by Muhammad b.
Ahmad b. ‘Arafa al-Dusuqi al-Maliki. Dar al-Fikr.

Hashiyat al-Sawi ‘ala al-Sharh al-Saghir, by al-Sawi al-Maliki.
Dar al-Ma‘arif.

Hashiyat al-‘Adawi, by Abu al-Hasan al-‘Adawi, edited by:
Yusuf al-Shaykh al-Biga‘i. Dar al-Fikr, Beirut.

Al-Dhakirah, by Abu al-‘Abbas al-Qarafi al-Maliki, edited by:
Sa‘id A‘rab. Dar al-Gharb al-Islami.

‘Uyun al-Masa’il, by Qadi lbn al-Qassar, edited by: Ali
Muhammad Ibrahim Buruwaybah. Dar Ibn Hazm.

Al-Kafi, by Ibn Abd al-Barr al-Qurtubi, edited by: Salim al-Hilali.
Dar lbn Hazm.
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o Al-Mudawwanah, by Imam Malik. Dar al-Kutub al-‘llmiyyah.

e Manah al-Jalil Sharh Mukhtasar Khalil, by Abu Abd Allah
Muhammad b. Ahmad b. Muhammad ‘Alish al-Maliki. Dar al-
Fikr.

o Mawahib al-Jalil fi Sharh Mukhtasar Khalil, by al-Hattab al-
Ru‘ayni al-Maliki. Dar al-Kutub al-‘llmiyyah.

C. Shafi‘i Figh:

o Asna al-Matalib fi Sharh Rawd al-Talib, by Abu Yahya al-Ansari.
Dar al-Kitab al-Islami.

e l‘anat al-Talibin ‘ala Hall Alfaz Fath al-Mu‘in, by Abu Bakr b.
Muhammad b. Shatta al-Bakri. Dar al-Fikr.

e Al-Bayan fi Madhhab al-Imam al-Shafi‘i, by al-‘Imrani al-
Yamani, edited by: Qasim b. Muhammad al-Nuri. Dar al-
Minhaj, Jeddah.

o Tuhfat al-Muhtaj ila Adillat al-Minhaj, by lbn al-Mulaqgqin, Dar
Hira’. Edited by: Abd Allah b. Sa‘af al-Luhayani.

e Al-Hawi al-Kabir fi Figh al-lmam al-Shafi‘i, by al-Mawardi,
edited by: Ali Muhammad Mu‘awwad and Shaykh ‘Adil Abd al-
Mawijud. Dar al-Kutub al-‘llmiyyah, Beirut.

e Rawdat al-Talibin wa ‘Umdat al-Muftin, by al-Nawawi, edited
by: Zuhayr al-Shawish. Al-Maktab al-Islami.

e Al-Majmu’ Sharh al-Muhadhdhab, by al-Nawawi, edited by:
Muhammad Najib al-Muti‘i. Dar lhya’ al-Turath al-‘Arabi.

e Mughni al-Muhtaj, by al-Shirbini, edited by: Taha Abd al-Ra’uf
Sa‘d. Dar al-Kutub al-‘limiyyah, Beirut.

e Minhaj al-Talibin, by al-Nawawi, edited by: ‘Awad b. Qasim.
Dar al-Fikr.

o Nihayat al-Muhtaj ila Sharh al-Minhaj, by al-Ramli. Dar al-Fikr.

o Nihayat al-Matlab fi Dirayat al-Madhhab, by Abu al-Ma‘ali al-
Juwayni, edited by: Abd al-‘Azim b. Mahmoud al-Dib. Dar al-
Minhaj.

D. Hanbali Figh:
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Al-Igna’, by al-Hajjawi, edited by: Abd Allah b. Abd al-Muhsin
al-Turki. Dar ‘Alam al-Kutub.

Al-Insaf fi Ma‘rifat al-Rajih min al-Khilaf, by al-Mardawi, edited
by: Abd Allah b. Abd al-Mubhsin al-Turki. Dar ‘Alam al-Kutub.
Al-Rawd al-Murbi‘ Sharh Zad al-Mustagni’, by al-Buhuti.

Sharh al-Zarkashi ‘ala Mukhtasar al-Khiraqgi, by al-Zarkashi,
edited by: Abd Allah b. Abd al-Rahman al-Jibrin. Dar al-Itham li-
I-Nashr wa al-Tawzi’.

Al-Furu’, by Ibn Muflih, edited by: Abd Allah b. Abd al-Muhsin
al-Turki. Dar ‘Alam al-Kutub.

Kashshaf al-Qina‘, by al-Buhuti, edited by: a Specialized
Committee, Ministry of Justice.

Al-Mubdi’ fi Sharh al-Mugni’, by Ilbn Muflih. Dar al-Kutub al-
‘llmiyyah, Beirut.

Matalib Uli al-Nuha, by al-Rahibani. Al-Maktab al-Islami.

Al-Mughni, by al-Muwaffaq Ibn Qudamah, edited by: Abd Allah
b. Abd al-Muhsin al-Turki and Abd al-Fattah Muhammad al-
Hilu.

. Zahiri Figh:

Al-Muhalla bi-I-Athar, by Ibn Hazm al-Zahiri. Dar al-Fikr, Beirut.
. General Figh:

I'lam al-Muwaqqi‘in ‘an Rabb al-‘Alamin, by lbn al-Qayyim
(Muhammad b. Abi Bakr), edited by: Mashhur Hasan Al
Salman. Dar Ibn al-Jawzi.

Majmu’ Fatawa Shaykh al-Islam Ahmad b. Taymiyyah,
collected and arranged by: Abd al-Rahman b. Muhammad b.
Qasim. 2nd edition, 1440 AH.

Fourth: Books of Language and Lexicons:
e Taj al-"Arus min Jawahir al-Qamus, by al-Zabidi, edited by: a

group of editors. Dar al-Hidayah.

o Tahdhib al-Lughah, by al-Azhari al-Harawi, edited by:

Muhammad b. ‘Awad Mur‘ib. Dar lhya’ al-Turath al-‘Arabi.
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Al-Sihah, by al-Jawhari, edited by: Ahmad b. Abd al-Ghafur. Dar
al-‘llm li-I-Malayin.

Al-‘Ayn, by al-Khalil b. Ahmad al-Farahidi, edited by: Mahdi al-
Makhzumi and Ibrahim al-Samarra’i. Dar wa Maktabat al-Hilal.
Al-Qamus al-Muhit, by al-Fayruzabadi, edited by: Heritage
Editing Office at Mu’assasat al-Risalah. Mu’assasat al-Risalah.
Lisan al-‘Arab, by Ibn Manzur. Dar Sader, Beirut.

Mukhtar al-Sihah, by al-Razi, edited by: Yusuf al-Shaykh
Muhammad. Al-Maktabah al-‘Asriyyah.
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