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The Public Right in Crimes Against The Self

In Islamic Sharia and Kuwaiti Law

Thamer Amoush Almutairi
Department of Comparative Jurisprudence and Policy of Sharia,
College of Sharia and Islamic Studies, Kuwait University, Kuwait.
E-Mail: Dr.aljared@gmail.com

Abstract:

This research addresses issues related to the types of crimes,
especially crimes against the self, and the related aspects of
establishing the public right. The study aims to clarify the ruling on
the public right when the private right is waived or fulfilled. The
importance of this research lies in its discussion of jurisprudential
issues related to the types of crimes. Likewise, it is a comparative
jurisprudence study with Kuwaiti law, revealing the points of
agreement and difference between divine and positive legislation.
The research follows the analytical and comparative approaches.
The study is divided into: a preface, an introduction, three research
sections, and a conclusion; the preface explains the importance of
the research, the reasons for its selection, the research objectives,
its problem, previous studies, its methodology, and its plan. The
introduction explores the types of rights and crimes, and their
punishments. The first section defines public rights and the crime
against the self in language and terminology. The second section
discusses the ruling on the public right in the crime against the self
if the private right is waived. The third section discusses the ruling
on the public right in the crime against the self if the private right is
fulfilled. Finally, the conclusion presents the research findings, the
most important of which are that the Imam has the right to punish
the forgiven criminal in intentional homicide to preserve the public
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right of society, and that the Kuwaiti legislation has adopted this
ruling.

Keywords: Right, Public, Private, Sharia, Law.
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« albahr alraayiq sharh kanz aldaqayiqi, liabn najim zayn aldiyn bin
librahim almasrii alhanafii, wafi akhirihi: takmilat albahr alraayiq
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« tahifat alfugaha'u, lieala' aldiyn 'abi bakr muhamad bin 'ahmad
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« tuhifat almuhtaj fi sharh alminhaji, li'ahmad bin muhamad bin
ealii bin hajar alhitmi, almaktabat altijariat alkubraa bimasri,
lisahibiha mustafaa muhamad, 1357 hi - 1983 mu.

* tadrib almubtadi watahdhib almuntahi, lisiraj aldiyn eumar bin
raslan albalqinii, tahqiqu: 'abu yaequb nasha'at bin kamal almasri,
dar alqgiblatayni, alriyadi, altabeat al'uwlaa, sanatan 1433hi -
2012m.

» altashrie aljinayiyu al'iislamii mgarnaan bialganun alwadei, lieabd
alqadir eawdata, dar alkatib alearabii, bayrut.

* altaerifati, lieali bin muhamad bin ealiin aljirjani, tahqiqu:
ibrahim al'abyari, dar alkitaab alearabii, bayrut, altabeat al'uwlaa,
1405h.
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« altalqin fi alfigh almaliki, li'abi muhamad eabd alwahaab bin
ealiin althaelabi albaghdadii almaliki, tahqiqu: 'abi 'uwys muhamad
bu khabzat alhusni altitwani, dar alkutub aleilmiati, altabeat
al'uwlaa 1425hi-2004m.

» altawdih fi sharh almukhtasar alfareii liabn alhajibi, likhalil bin
ishaq aljundi, tahqiqu: 'ahmad bin eabd alkarim najib, markaz
najibuyh lilmakhtutat wakhidmat altarathu, altabeat al'uwlaa,
sanatan 1429hi - 2008m.

* taysir altahriri, limuhamad 'amin bin mahmud albukharii almaeruf
bi'amir badishah alhanafii, dar alfikri, bayrut.

» aljamie alkabiri, limuhamad bin eisaa altirmadhi, tahqiqu: bashaar
eawad maerufun, dar algharb al'iislamii, bayrut, sanat 1998m.

» aljamie li'ahkam alqurani, lishams aldiyn 'abi eabd allah
muhamad bin 'ahmad alqurtubi, tahqiqu: 'ahmad albarduni,
wa'iibrahim ‘atfish, dar alkutub almisriatu, alqahirati, altabeat
althaaniatu, 1384hi - 1964 mi.

* aljinayat ealaa al'atraf fi alfigh al'iislamii, linajm eabd allah
ibrahim aleisawi, dar albuhuth lildirasat aliislamiat wa'ithya'
altarathi, al'iimarat alearabiat almutahidati, altabeat al'uwlaa,
sanatan 1422hi - 2002m.

* aljanaa aldaani fi huruf almaeani, li'abi muhamad almirdawi,
tahqiqu: alduktur fakhr aldiyn gabawatan, wal'ustadh muhamad
nadim fadil, dar alkutub aleilmiati, bayrut, altabeat al'uwlaa,
sanatan 1413hi - 1992m.

* hashiat aldasuqi ealaa alsharh alkabir lildardir, limuhamad bin
'ahmad bin earfat aldisuqii almaliki, dar alfikri.

« alhawy alkabir fi figh madhhab al'iimam alshaafieii, li'abi alhasan
eali bin muhamad albasari albaghdadi alshaafieii, alshahir
bialmawirdi, tahqiqa: alshaykh eali muhamad mueawad - alshaykh
eadil 'ahmad eabd almawjudi, dar alkutub aleilmiati, bayrut,
altabeat al'uwlaa, 1419 ha -1999 mi.

* haliat alfugaha'u, li'abi alhusayn 'ahmad bin faris, tahqiqu: da/
ecabd allh bin eabd almuhsin alturki, alsharikat almutahidat
liltawziei, bayrut, altabeat al'uwlaa,1403hi -1983m.

» aldir almukhtar sharh tanwir al'absar wajamie albahar, limuhamad
bin eali alhasakafi, tahqiqu: eabd almuneim khalil 'iibrahim, dar
alkutub aleilmiati, bayrut, altabeat al'uwlaa, sanat 1423hi - 2002m.
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* distur aleulama' 'aw jamie aleulum fi aistilahat alfununi, lilgadi
eabd rabi alnabii aibn eabd rabi alrasul al'ahmad nikri, tahqiqu:
carab eibaratih alfarisiati: hasan hani fahas, dar alkutub aleilmiati,
bayrut, altabeat al'uwlaa, 1421 hi - 2000 mi.

» dagayiq 'uwli alnahaa lisharh almuntahaa almaeruf bisharh
muntahaa al'iiradat, limansur bin yunis albuhutii alhanbali, ealam
alkutub, altabeat al'uwlaa, 1414hi - 1993 m.

* aldhakhirati, lishihab aldiyn 'abi aleabaas 'ahmad bin 'iidris
almaliki alshahir bialqarafi, tahqiqu: muhamad hajiy wakhrin, dar
algharb al'iislamii, bayrut, altabeat al'uwlaa, 1994m.

* rad almuhtar ealaa alduri almukhtari, limuhamad 'amin bin eumar
abn eabidin aldimashqii alhanafii, dar alfikri, bayrut altabeat
althaaniati, 1412hi - 1992m.

» rudat altaalibin waeumdat almuftina, li'abi zakariaa muhyi aldiyn
yahyaa bin sharaf alnawawiu alshaafieii, tahqiqu: zuhayr
alshaawishi, almaktab al'iislamii, altabeat althaalithata, 1412hi1 /
1991m.

* sunan aldaarigatani, li'abi alhasan eali bin eumar aldaariqutni
albaghdadii, tahqiqu: alsayid eabd allah hashim yamani almadani,
dar almaerifati, bayrut, 1386hi - 1966m.

» alsinan, li'abi dawud sulayman bin al'asheath alsajistani, tahqiqu:
shueayb al'arnawuwt wamuhamad kamil garah bilili, dar alrisalat
alealamiati, altabeat al'uwlaa, sanat 1430h- 2009m.

 alsnan, limuhamad bin yazid aibn majah, tahqiqa: shueayb
al'arnawuwt wakhrin, dar alrisalat alealamiati, bayrut, altabeat
al'uwlaa, sanatan 1430hi - 2009m.

» alsil aljaraar almutadafiq ealaa hadayiq al'azhari, limuhamad bin
ealii bin muhamad alshuwkani, dar abn hazma, altabeat al'uwlaa.

* sharah altalwih ealaa altawdihi, lisaed aldiyn maseud bn eumar
altaftazani, maktabat sabih.

» sharah alzarkashiu ealaa mukhtasar alkharqi, lishams aldiyn
muhamad bin eabd allah alzarkashii almisrii alhanbalii, dar
aleabikan, altabeat al'uwlaa, 1413 hi - 1993 mu.

» alsharh alkabir li'ahmad aldirdir= hashiat aldasuqii ealaa alsharh
alkabir lildirdir.
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e sharah sahih albukhari, li'abi alhasan ealii bn khalaf abn bataal
albakrii alqurtubi, tahqiqu: 'abu tamim yasir bn ‘iibrahima,
maktabat alrushdi, alrayad, 1423hi - 2003 mi.

» sharh mukhtasar altahawi, li'abi bakr 'ahmad bin eali aljasasi,
tahqiqu: alduktur eismat allah einayat allah muhamad, wal'ustadh
alduktur sayid bikidashi, walduktur muhamad eubayd allah khan,
waldukturat zaynab muhamad hasan falatat, dar albashayir
al'iislamiat wadar alsaraji, bayrut, altabeat al'uwlaa, sanatan 1431hi
-2010m.

» alsihah (taj allughat wasihah alearabiati), li'abi nasr 1ismaeil bin
hamaad aljawharii alfarabi, tahqiqu: 'ahmad eabd alghafur eatara,
dar aleilm lilmalayini, bayruta, altabeat alraabieati, 1407 ha - 1987
mi.

* shih muslim almusamaa bialmusnad alsahih almukhtasar binagl
aleadl ean aleadl 'iilaa rasul allah salaa allah ealayh wasalama,
limuslim bn alhajaaj alnaysaburi, tahqiga: muhamad fuaad eabd
albaqi, dar 'ithya' alturath alearabi, bayrut.

 aleayn, li'abi eabd alrahman alkhalil bin 'ahmad alfarahidi,
tahqiqu: du/ mahdii almakhzumi wadu/ ‘itbrahim alsaamaraayiy,
dar alhilal.

» fath alqarib almujib fi sharh 'alfaz altaqribi, limuhamad bin gasim
alghazi, einayat: basaam eabd alwahaab aljabi, aljafan waljabii
liltibaecat walnashri, wadar aibn hazam liltibacat walnashr
waltawziei, bayrut, altabeat al'uwlaa, sanatan 1425hi - 2005m.

« alfurue lishams aldiyn muhamad bin muflih 'abi eabd allah
almaqdisii alraaminaa thuma alsaalihii alhanbali, tahqiqu: da/ eabd
allh bin eabd almuhsin alturki, altabeat al'uwlaa 1424hi - 2003 mu.
« alfuruq lilqarafi, li'abi aleabaas shihab aldiyn 'ahmad bin ‘iidris
almaliki alshahir bialqarafi, ealam alkutub.

« alfigh al'iislamii wa'adlathu, talifu/ 'a.di wahbat alzuhayli. dar
alfikri, suria, dimashqa.

« alkafi fi figh al'iimam 'ahmadu, limuafaq aldiyn 'abi muhamad
eabd allh bin 'ahmad aljamaeilii almaqdasii thuma aldimashqiu
alhanbali, alshahir biaibn qadamata, dar alkutub aleilmiati, altabeat
al'uwlaa, 1414 hi - 1994m.

YYAT



G ol Gl Blietl o alall 3t

YYAY alatl o giLat! G sSI O silatly Aedud! day 211

« alkafi fi figh 'ahl almadinati, li'abi eumar yusif bin eabd allah aibn
eabd albiri alnamirii alqurtubii almalkayi, tahqiqu: muhamad
muhamad ‘'uhayid walad madik almuritani, maktabat alriyad
alhadithati, alrayadi, altabeat althaaniatu, 1400hi/1980m.

» kshaf alginae ean matn al'iignaei, limansur bin yunus albuhutii
alhanbali, dar alkutub aleilmiati.

» kashf al'asrar sharh 'usul albizdiwi, lieala' aldiyn eabd aleaziz bin
'ahmad albukharii alhanafii, dar alkitaab al'tislamii.

» alkilyati, li'abi albaga' 'ayuwb bin musaa alhusaynii alkafumi,
tahqiqu: eadnan darwish - muhamad almasri, muasasat alrisalati,
bayrut, 1419hi - 1998m.

* lisan alearabi, limuhamad bin makram bin manzur al'afriqiu
almisriu, dar sadr, bayrut, altabeat al'uwlaa.

» almubdie fi sharh almuqganaea, liburhan aldiyn 'abi ‘iishaq
librahim bin muhamad bin muflih, dar alkutub aleilmiati, bayrut,
lubnan, altabeat al'uwlaa, 1418 hi - 1997m.

 almabsuta, lishams al'ayimat muhamad bin 'ahmad alsarukhsii
alhanafii, dar almaerifat bayrut 1414h-1993m.

* majmue alfatawaa, li'abi aleabaas 'ahmad bin eabd alhalim abn
taymiat alharani, tahqiqu: 'anwar albazi, eamir aljazaar, dar
alwafa'l, altabeat althaalithati, 1426 hi/ 2005 m.

* majmueat altashrieat alkuaytiati, qanun aljaza' walgawanin
almukamalatu, almujalad al'awali, ganun ragm 16 lisanat 1960m,
 almuharir fi alfigh ealaa madhhab aliimam 'ahmad bin hanbal,
limajd aldiyn 'abi albarakat eabd alsalam bin eabd allah abn
taymiat alharaanii alhanbali, maktabat almaearifi, alrayadi, altabeat
althaaniat 1404hi -1984m.

 almuhalaa bialathar, li"abi muhamad eali bin 'ahmad bin saeid bin
hazm alzaahiri, tahqiqu: lajnat 'ithya' alturath alearabii, dar alafaq
aljadidati, bayrut.

» mukhtasir alkharqiu ealaa madhhab 'abi eabd allh 'ahmad bin
hanbal alshaybani, li'abi algasim eumar bin alhusayn alkharqi, dar
alsahabat liltarathi, 1413hi-1993m.
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 mukhtasar khalil, lidia" aldiyn khalil bin '1ishaq aljundii almalikiu
almisriu, tahqiqu: 'ahmad jad, dar alhadithi, algahirati, altabeat
al'uwlaa, 1426h/2005m.

» mukhtasar altahawi, li'abi jaefar 'ahmad bin muhamad altahawi,
euny bitahqiq 'usulih waltaeliq ealayhi: 'abu alwfa al'afghani, lajnat
ihya' almaearif alnuemaniati, haydar abad aldukn bialhindu.

« almukhtasar fi alfigh alhanafii, li'ahmad bin muhamad alqaduwri,
tahqiqu: kamil muhamad muhamad euaydata, dar alkutub
aleilmiati, bayrut, altabeat al'uwlaa, sanat 1418hi - 1997m.

» almudawanati, lil'amam malik bn 'anas al'asbahii almadnii, dar
alkutub aleilmiati, altabeat al'uwlaa, 1415hi - 1994mi.

 mirshid al'ijjra'at aljinayiyati, 'liedad wizarat aldaakhiliat
alsaeudiati, matabie al'amn aleami.

 masayil aliimam 'ahmad bin hanbal wa'lishaq bin rahuyihi, li'abi
yaequb 'lishaq bin mansur almaruzi, almaeruf bialkusiji, eimadat
albahth alealmii, aljamieat al'iislamiat bialmadinat almunawarati,
altabeat al'uwlaa, 1425hi - 2002m.

» misbah alzujajat fi zawayid abn majah, li'ahmad bin 'abi bakr
albusiri, tahqiqu: muhamad almuntaqaa alkashnawi, dar alearabiati,
bayrut, altabeat althaaniatu, sanat 1403h.

e almisbah almunir, li'ahmad bin muhamad alfayuwmii almaqariy,
tahqiqu: yusif alshaykh muhamadu, almaktabat aleasriatu.

» musanaf eabd alrazaaqi, li'abi bakr eabd alrazaaq bin humam
alsaneani, tahqiqu: habib alrahman al'aezamiu, almaktab al'iislamiu
- bayrut altabeat althaaniatu, 1403hi .

* maealim alsanan, li'abi sulayman hamd bin muhamad albasti,
almaeruf bialkhatabii, almatbaeat aleilmiati, halb, altabeat al'uwlaa
1351 hi - 1932 mi.

» muejam allughat alearabiat almueasirati, li'ahmad mukhtar eumri,
ealam alkutubu, altabeat al'uwlaa, sanat 1429hi- 2008m.

* muejam maqalid aleulum fi alhudud walrusumi, lijalal aldiyn
eabd alrahman bin 'abi bakr alsuyuti, tahqiqa: al'ustadh alduktur
muhamad 'iibrahim eibadati, maktabat aladab, algahirati, altabeat
al'uwlaa, sanat 1424hi - 2004m.
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* muejam magqayis allughati, li'abi alhusayn 'ahmad bin faris,
tahqiqu: eabd alsalam muhamad harun, dar alfikri, 1399hi - 1979m.
* mighni almuhtaj 'iilaa maerifat maeani 'alfaz alminhaji, lishams
aldiyni, muhamad bin 'ahmad alkhatib alshirbinii alshaafieii, dar
alkutub aleilmiati, altabeat al'uwlaa, 1415hi - 1994m.

* almighni, limuafaq aldiyn 'abi muhamad eabd allh bin 'ahmad
aljamaeilii almuqdisii thuma aldimashqiu alhanbali, alshahir biabn
gadamata, dar alfikri, bayrut, altabeat al'uwlaa, 1405hi.

» almufradat fi gharayb alqurani, li'abi alqasim alhusayn bin
muhamad alraaghib al'asfahani, tahqiqu: safwan eadnan
aldaawudii, dar algalam waldaar alshaamiat bidimashq wabayrut,
altabeat al'uwlaa, sanat 1412h.

o almatham lama ‘'ushakil min talkhis kitab muslimin, li'abi
aleabaas 'ahmad bin eumar al'ansarii alqurtibii, tahqiqu: majmueati,
dar abn kathir, dimashgqa, altabeat al'uwlaa, 1417hi-1996m.

» almuntagaa sharh almuta, li'abi alwalid sulayman bn khalaf
alqurtubii albaji al'andalsi, matbaeat alsaeadati, altabeat al'uwlaa,
1332h.

 almanthur fi alqgawaeid alfighiati, libadr aldiyn 'abi eabd allah
muhamad bin eabd allah alzarkashi, tahqiqu: da. taysir fayiq
'ahmad mahmud, wizarat al'awqaf walshuyuwn al'iislamiati,
alkuayt, altabeat althaaniatu, 1405h.

 almuhadhab fi figh al'iimam alshaafieii, li'abi 1ishaq 1ibrahim bin
ealiin alshiyrazi, dar alkutub aleilmiati.

* almuafaqati, li'iibrahim bin musaa bin muhamad allakhmi
alshaatibii, tahqiqu: 'abu eubaydat mashhur bin hasan al silman, dar
abn eafaan altabeat al'uwlaa, 1417h1/ 1997m.

« mawahib aljalil fi sharh mukhtasar khalili, lishams aldiyn 'abi
eabd allh muhamad bin muhamad altarabulsi almaghribii alraeinii
almaliki, almaeruf bialhatabi, dar alfikri, altabeat althaalithati,
1412hi - 1992m.

* nihayat almuhta; 'iilaa sharh alminhaji, lishams aldiyn muhamad
bin 'abi aleabaas 'ahmad alramli, dar alfikri, birut, 1404h/1984m.

« nihayat almattlab fi dirayat almadhhaba, li'iimam alharamayn 'abi
almaeali eabd almalik bin eabd allah aljuayni alshaafieii, tahqiqu:
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'a. da/ eabd aleazim mahmud alddyb, dar alminhaji, altabeat
al'uwlaa, 1428h-2007m.

« alnihayat fi gharayb alhadith wal'athra, li'abi alsaeadat almubarak
bin muhamad abn al'uthir aljuzrii, almaktabat aleilmiati, bayrut,
1399%hi - 1979m.

 alnawadir walziyadati, li'abi eabd allh muhamad bin 'abi zayd
alqayrawani, tahqiqu: eabd alfataah alhalu, wamuhamad al'amin bu
khubzata, dar algharb al'iislamii, bayrut, altabeat al'awli, 1999m.
 alhidaya alaa madhhab al'iimam 'abi eabd allah 'ahmad bin
muhamad bin hanbal alshiybani, limahfuz bin 'ahmad alkuludhani,
tahqiqu: eabd allatif hamim, wamahir yasin alfahla, muasasat ghras
lilnashr waltawziei, alkuaytu, altabeat al'uwlaa, sanat 1425hi -
2004m.
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