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Abstract

The issue of the obligation to renegotiate has become a critical
matter that must be explicitly stipulated in long-term commercial
contracts, such as investment agreements, long-term supply contracts,
and franchise agreements. This obligation plays a significant role in
ensuring the continuity of contract execution and addressing any issues
that may arise during the implementation phase. The French law has
recognized this importance by incorporating, during the amendment of
the Civil Code, the injured party's right to demand renegotiation in cases
of unforeseen circumstances. However, most legal systems, including
Egyptian law, lack precise regulations governing renegotiation, leaving
the matter to the parties' will, general legal principles, and the doctrine
of good faith in contract performance. Although it is common to include
an obligation to renegotiate explicitly in contracts or to resort to it based
on circumstances in the absence of a contractual clause, the absence of
specific legal provisions creates practical challenges.

When this obligation is invoked, questions arise regarding the
mechanisms for demanding its implementation, the conditions that
must be met, and the obligations that arise during the renegotiation
period. Furthermore, the fate of the contract in case of a breach of this
obligation must be clarified, as well as the legal remedies available to
the parties, including recourse to the courts to protect their rights. This
ambiguity highlights the need for clear legislative provisions that
ensure the stability of contractual relationships and address the
consequences of non-compliance with renegotiation obligations.
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PArt. 1.11 of UNIDROIT Principles 2016, International Institute for the Unification
of Private Law (UNIDROIT), Rome, states that:
“long-term contract” refers to a contract which is to be performed over a
period of time and which normally involves, to a varying degree, complexity
of the transaction and an ongoing relationship between the parties, ”.
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2 Wolfgang Peter, Arbitration and Renegotiation of International Investment
Agreements, Chapter 1 - The Transnational Investment Agreement, Section 2.
Economic Aspects, (© Kluwer Law International; Kluwer Law International 1995).
p. 16.
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3 Klaus P. Berger, Renegotiation and Adaptation of International Investment
Contracts, Vanderbilt Journal of Transnational Law, Volume 36, Issue 4 October
2003, Article 9, p. 1349.

* Piero Bernardini, The Renegotiation of the Investment Contract, Foreign
Investment Law Journal, ICSID Review, volume 13, Number 2, fall 1998, P.415
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12 Zeyad A. Al Qurashi, 'Renegotiation of International Petroleum Agreements',
Journal of International Arbitration, (© Kluwer Law International; Kluwer Law
International 2005, Volume 22, Issue 4), p. 266.

13 Jeswald W. Salacuse ‘Ten Ways that Culture Affects Negotiation: Some Survey
Results’ (1998) 1 NJ, p. 1515 -1516.
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14 Harold LLMANN, Droit et pratique des clauses de hardship dans les systéme
juridique américan. In: RDAI, n.7, 1988, p.891.
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Klause Peter Berger, op. cit., 2003, p.1358.
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AGAE Ga e OB dlat Gl Caliad) ye ekl Sl Gilis) Al b sl
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21 Arbitral Award No. 20757/EMT/GR, ICC International Court of Arbitration
20757, 12-05-2017, available at: unilex.info/principles/case/2237, which states the
following:

"[...] it followed from the general principle of good faith in contract performance
as laid down in Art. 1375 of the Italian Civil Code that parties, especially in long-
term contracts, are under a duty to renegotiate the contract when there is a marked
discrepancy between the terms of the contract originally agreed upon and those
which are currently practiced on the market for similar performances.”

2 Wintershall AG v. The Government of Qatar (Ad hoc tribunal), International
Legal Materials, ASIL, Volume 28, 1989, p. 795
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2 Jeswald W. Salacuse, Renegotiating International Project Agreements, Fordham
International Law Journal, Volume 24, Issue 4, 2000, Article 9, pp. 1322- 1325.
% 1d, pp. 1327 — 1330.
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Jedil 5 o (Sa LYY ells ilS Ll - aflaiall Al mlleaall (32 Slgs Bla
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> 1d, pp. 1335 - 1338
%¢Talal Abdulla Al-Emad, op. cit., p. 3.
27 Talal Abdulla Al-Emad, op. cit., pp. 4-5.
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2 These examples at Christoph Brunner, 'Chapter 3: Rules on Force Majeure as
[llustrated in Recent Case Law', in Fabio Bortolotti and Dorothy Udeme Ufot (eds),
ICC Dossier No. 17: Hardship and Force Majeure in International Commercial
Contracts: Dealing with Unforeseen Events in a Changing World, Dossiers of the
ICC Institute of World Business Law, Volume 17 (© Kluwer Law International;
International Chamber of Commerce (ICC) 2018), p. 82.
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CISG-AC Opinion No. 7, Exemption of Liability for Damages under Article 79 of
the CISG, Rapporteur: Professor Alejandro M. Garro, Columbia University School

of Law, New York, N.Y., USA. Adopted by the CISG-AC at its 11th meeting in
Wuhan, People's Republic of China, on 12 October 2007. Reproduction of this

opinion is authorized.

See also Article 7.1.7 of the UNIDROIT principles 2016, supra note 1, (Force
majeure) “(1) Non-performance by a party is excused if that party proves that the
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non - performance was due to an impediment beyond its control and that it could
not reasonably be expected to have taken the impediment into account at the time
of the conclusion of the contract or to have avoided or overcome it or its
consequences. (2) When the impediment is only temporary, the excuse shall have
effect for such period as is reasonable having regard to the effect of the impediment
on the performance of the contract. (3) The party who fails to perform must give
notice to the other party of the impediment and its effect on its ability to perform.
If the notice is not received by the other party within a reasonable time after the
party who fails to perform knew or ought to have known of the impediment, it is
liable for damages resulting from such nonreceipt. (4) Nothing in this Article
prevents a party from exercising a right to terminate the contract or to withhold

performance or request interest on money due.”
e g dallas agiall o 5o (guladY) aladl Gsa) Cage O ) Aaadall ans lal) el gy "
Sa)l Lot Adabes Ajlaty) oSladl) Gl Yy Taa s ol 130 maial Lage 450l g skal) S (i)
pans cdial) gyl Ao asliil) sale byl e aly (iash ddalis ellas Vg 8puanal) cagylall (uSad
Sl sl 8 c(gai) Oslal gy A skl 8 S0l Bl gy poad 520 e ki
Bl sgall gl o sede (ol aal ad
Roy Goode, Commercial Law, third edition, Penguin UK, November 2, 2004, p.
136.
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32 Christoph Brunner, op. cit., p 83.

31CC (ed.), Force Majeure and Hardship, Paris 1985 (ICC Publ No. 421).

3 The ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, ICC
Publication No. 650, p.7.

—_— J2Y Agb Qo) sgdall § (oglidl Bole]  mm VEO



—_— VY0 gy - Oiedly Ansbed) Al . L ddall | A0LaiENIgAOsE aplall Ak

Call AV Gl b o5 13 sall sl iy s Caphll clie] b Lellea)
Boll 4d it (M gl (e Y] (e Adghee gl e bl elal e Caualial
GLEY) aaf Glos Lgale i Blg (Jsa) s B5a of Lilgs Sanll pae 3 501
Cyslas 13 25l g 4l jymad kel Cangan Jstae JS daigi 4l 3o (IS Laa 28lxal)
B o el U daiie e Jualall Goylall e cag il e clagy VY ikl e

T e ol JL) (e il A Cakall

OSar Vs (Olbhal) axdgy Y Gaan oa Sl sl o sy s Le g len Gay

sl (8 Malls Lilgd o T Dntenn Soad) 2 Jang Lo ¢Laghlanes )l cdind
S i Y oed il Bl Bl g0 Le Bale OIS Ol g ) daall Blate 5a L)
Al Jla Llgall djlal) sgiall 8 5alEl sl Layd asgie o) o Ll (il sale)
Ju Gy o dads s¢d VoY adgall 2l ehiu) e O Lo s caugl Sina
AV ol i) Caplall Uad) Canlgs applal) sall Alla e alzill agall ()l
2 e gl iyl 5588 axe of dla 3 Y) Gkl elgd) Slea aae Allal) el

3 The ICC force majeure and Hardship Clauses 2020, March 2020, p. 1-6.
Gl A g <l Jld 5 Yo o ¥ ale ol (e Jasl Tany 038 Yo Yo ale laca) o ddaadld) jaags
Aadgiall e Claal) ae Sl AL 5 gic Aoy adays 3is Al sall 4 Hlaill o gied) il yal Cilalia)
skl 5 Al B ATy pas el Yo Y adgaill ail) G LS .COVID-19 Rd Jie
'”JJ“.ASAE
o iy s ol 538 G (8 shall 3 saill gt Hl) jualiall G analy 568 il 3 gall L Ll
Ao giall 53 juall IS A aa pladiny)
3¢ Wolfgang Peter, op.cit., Chapter 4 - Contractual Leverage, Section 3. Adaption,
Force Majeure and Renegotiation Clauses, p. 235- 236.
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37 Article 12 of Rasgas Joint Venture Agreement 2001.
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3% The clause is available at Final Award in ICC Case No. 19566/AGF/RD, 24
November 2014, Arbitrator Intelligence Materials, Kluwer Arbitration Online.
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LAY Jslall e lape sl caiall clgs)
35 3 Al slanll dije (e Balaall akanll e SSaT anasl N 5aY) g8
Ol s (e dalya A 5)al8 558 Al elis) ) sale e 2gul) sda (of Lol oSa,
o bl tie J<a alld o @) (Al akas il ag LS Lkl o okl
s Gl ag b Lee aldl) 5l Jad (e a3 Blese 2l Jad pae Jla Gl
8Ll 5alall 5l Al Jesd 8 gty Alla 8 A 5lal) b cplabaial) ) el
ilaye 8 4P @illalaay) Sk glaid) Gsilill 5aS5al) e bl e gy palal)
b i) asgaall Jayall SN saraall AN e paasy pali o) i A liall

Graaadl e galaial) gilal

#Klaus Peter Berger, 'Chapter 6: Force Majeure Clauses and their Relationship with
the Applicable Law,', in Fabio Bortolotti and Dorothy Udeme Ufot (eds), ICC
Dossier No. 17: Hardship and Force Majeure in International Commercial
Contracts: Dealing with Unforeseen Events in a Changing World, Dossiers of the
ICC Institute of World Business Law, Volume 17 (© Kluwer Law International;
International Chamber of Commerce (ICC) 2018), pp. 137 — 160.
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# The discussion of the potential disadvantages in the UNCITRAL Legal Guide on
Drawing Up International Contracts for the Construction of Industrial Works, p.
243.
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Sl 2 e 55 daBgia e Cilaal g gdg die aghall (& GHRY (o Ol s
dalya Loal) BLEY) Cpailaiall i Aije dinylay Ciledaiill sda delia 23 3 L Apiladl)
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+ Alfons H. Puelinckx, 'Frustration, Hardship, Force Majeure, Imprévision, Wegtall
der Geschiftsgrundlage, Unmoglichkeit, Changed Circumstances:A Comparative
study in English, French, German and Japanese Law', Journal of International
Arbitration, (© Kluwer Law International; Kluwer Law International 1986, Volume
3, Issue 2), pp. 53 - 54
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ladll ) ealll byl e (Y 3an Asies 530 Pla 3l ) deagil) sy o 13
ol saley Joaeills Sel) auska gl dhall elgils pads o)) Le) daSaall

cdiall oyl g daial) a8 AlSe) Aliadd aniagi Jlie )y sl terbia 355 Sy
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4 Joseph Perillo, Force Majeure and Hardship Under the UNIDROIT Principles of
International Commercial Contracts, Fordham University School of Law, TULANE
J. OF INT’L & COMP. LAW, volume 5, (1997), p. 22.

+ Article 6.2.3 of the UNIDROIT principles 2016, supra note 1, (Effects of
hardship) states that: “(1) In case of hardship the disadvantaged party is entitled to
request renegotiations. The request shall be made without undue delay and shall
indicate the grounds on which it is based. (2) The request for renegotiation does not
in itself entitle the disadvantaged party to withhold performance. (3) Upon failure
to reach agreement within a reasonable time either party may resort to the court. (4)
If the court finds hardship it may, if reasonable, (a) terminate the contract at a date
and on terms to be fixed, or (b) adapt the contract with a view to restoring its
equilibrium.
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4 UNIDROIT PRINCIPES, supra note 1, Art. 6.2.2 illus. 2.
Sl e Cingd ) Lagimns go OBl sty o caball Jyaat p pumiall Caplall Callay o oy ©
Sall daabe o QLY GlE) axe Al & @al Ay lsha o)l L) & CClaie gl e
U2l Baall) e oy o il IS (s gl ¢ s (9 dall Qs o Ll g ol 40 (g b
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ohall e Al dlld an Hn GE add (e
ICC (ed.), Force Majeure and Hardship, Paris 1985, supra note 33.
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4 The ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, cit. supra note
34,p.16 - 17.

# The ICC force majeure and Hardship Clauses 2020, supra note 35, p. 5.

0 The ICC Force Majeure Clause 2003, ICC Hardship Clause 2003, op. cit., p.7.
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st Klaus Peter Berger, op. cit., 2003, p. 1352. H Strohbach, Force Majeure and
Hardship Clauses in International Commercial Contracts and Arbitration on: The
East German Approach, 1984, 1JLA 39, p.41. Minli Tang, A supply chain approach
to enhancing return in upstream offshore oil and gas finance: a legal perspective.
(Unpublished Doctoral thesis, City, University of London), 2020, p. 152.
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3 A, El Chiati, Protection of Investment in the Context of Petroleum Agreements,
Martinus Nijhoff Publishers, 1987, p.99. Wolfgang Peter, op. cit., p. 237.
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¢ Norbert Horn, Adaptation and Renegotiation of International Commercial
Contracts, paper presented at the Bielefeld Symposium on Adaptation and
Renegotiation of International Commercial Contracts, June 20-22, 1983, at 16.

s Martin Bartels, Contractual Adaptation and Conflict Resolution based on venture
contracts for mining projects in developing countries (Kluwer Law and Taxation,
Deventer, 1985), p. 27.
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¢ Stefan M. Kroll, 'The Renegotiation and Adaptation of Investment Contracts', in
Norbert Horn and Stefan M. Kroll (eds), Arbitrating Foreign Investment Disputes:
Procedural and Substantive Legal Aspects, Studies in Transnational Economic Law,
Volume 19 (© Kluwer Law International; Kluwer Law International 2004), p. 438
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* Abba Kolo & Thomas W. Walde, Renegotiation and Contract Adaptation in the
International Investment Projects: applicable legal principles and industry
practices, Journal of World Investment & Trade, Volume 1, Issue 1, 2000, p.43.

% Wolfgang Peter, op. cit., (1995), p. 243.
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61 Lrarticle 1195 du Code civil frangais stipule ce qui suit:

""Si un changement de circonstances imprévisible lors de la conclusion du
contrat rend l'exécution excessivement onéreuse pour une partie qui n'avait
pas accepté d'en assumer le risque, celle-ci peut demander une
renégociation du contrat a son cocontractant. Elle continue a exécuter ses
obligations durant la renégociation. En cas de refus ou d'échec de la
renégociation, les parties peuvent convenir de la résolution du contrat, a la
date et aux conditions qu'elles déterminent, ou demander d'un commun
accord au juge de procéder a son adaptation. A défaut d'accord dans un
délai raisonnable, le juge peut, a la demande d'une partie, réviser le contrat
ou y mettre fin, a la date et aux conditions qu'il fixe."
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6 Article 2-615 of the Uniform Commercial Code (UCC) states that:
e “(a) Delay in delivery or non-delivery in whole or in part by a seller who
complies with paragraphs (b) and (c) is not a breach of his duty under
a contract for sale if performance as agreed has been made impracticable
by the occurrence of a contingency the non-occurrence of which was a basic
assumption on which the contract was made or by compliance in good faith

—_ J2Y Agb o)l Sgdall § (2glidl BOlE] o VY


https://www.law.cornell.edu/ucc/2/2-103#Seller_2-103
https://www.law.cornell.edu/ucc/2/2-106#Contract%20for%20sale_2-106
https://www.law.cornell.edu/ucc/2/2-106#contract_2-106
https://www.law.cornell.edu/ucc/2/2-103#Good%20faith_2-103

—_— VY0 gy - Oiedly Ansbed) Al . L ddall | A0LaiENIgAOsE aplall Ak

dal) oyl die aBgia je (gHlh iyl Siga e impracticable e e SEY)
Ay Gy ¢ dsn sl aa asSs el ol AaDl &L A bl daal) i IS
idia ol S alal) e 5l aany gndall HUadl aldl L) o Cuny LA G
gyl Jen pasll) Baley uyhall dajdll w38 Lae L dtll Al ol kel 2w e
A ea o @l i Gua ) Gkl pe il L Gl (ot sl
bt (sb ey Lad L) ) S0 jlad) Jlf Al & (graally LCahlY)
L) i€y aild alaSly diall dad o iasn S0 i adsaall alil) o Alls Ay - (e
o Alsadl PIA (e dial) Jaad ol 4t dbe pe eha ol S Jally il el
O e YT =Y sald) e V) Byl Tag @iy o€ Al dalial) dasdl St

JUCC "5ylaall asgal)

with any applicable foreign or domestic governmental regulation or order
whether or not it later proves to be invalid.
[...] (c) The seller must notify the buyer seasonably that there will be delay
or non-delivery and, when allocation is required under paragraph (b), of
the estimated quota thus made available for the buyer.”

¢ Article 2-616 of the Uniform Commercial Code (UCC) states that:
“(1) Where the buyer receives notification of a material or indefinite delay
or an allocation justified under the preceding section he may by written
notification to the seller as to any delivery concerned, and where the
prospective deficiency substantially impairs the value of the
whole contract under the provisions of this Article relating to breach of
installment contracts (Section 2-612), then also as to the whole,
(a) terminate and thereby discharge any unexecuted portion of the contract;
or
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(b) modify the contract by agreeing to take his available quota in
substitution. [...]”
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78 United Nations Convention on Contracts for the International Sale of Goods,

UNITED NATIONS PUBLICATION, New York, 2010. Article 79 of CISG states

that:

“A party is not liable for a failure to perform any of his obligations if he

proves that the failure was due to an impediment beyond his control and that

he could not reasonably be expected to have taken the impediment into

account at the time of the conclusion of the contract or to have avoided or
overcome it or its consequences."
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7 Article 6.2.2 of UNIDROIT Principles 2016 states that:
"There is hardship where the occurrence of events fundamentally alters the
equilibrium of the contract either because the cost of a party's performance
has increased or because the value of the performance a party receives has
diminished, and:
(a) The events occur or become known to the disadvantaged party after the
conclusion of the contract;
(b) The events could not reasonably have been taken into account by the
disadvantaged party at the time of the conclusion of the contract;
(c) The events are beyond the control of the disadvantaged party; and
(d) The risk of the events was not assumed by the disadvantaged party."”

80 Article 6.2.3 of UNIDROIT Principles 2016 states that:
"(1) In case of hardship, the disadvantaged party is entitled to request
renegotiations. The request shall be made without undue delay and shall
indicate the grounds on which it is based.
(2) the request for renegotiation does not in itself entitle the disadvantaged
party to withhold performance.
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(3) Upon failure to reach agreement within a reasonable time either party
may resort to the court.
(4) If the court finds hardship it may, if reasonable, (a)
(a) Terminate the contract at a date and on terms to be fixed, or
(b) Adapt the contract with a view to restoring its equilibrium.”
81 See ICC Case no. 7110, International Court of Arbitration (Second Partial
Award), 04-1998, available at: unilex.info/case.cfim?1d=650.
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82 See ICC no. 8873, International Court of Arbitration, Paris, 12-1997, available
at: unilex.info/principles/case/659.

8 See Arbitral Award no. 12446, ICC International Court of Arbitration, 2004,
available at unilex.info/principles/case/1424.
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85 The arbitration award stated the following:

"Moreover, it is a fundamental principle of law, which is constantly being
proclaimed by international courts, that contractual undertakings must be
respected, The rule pacta sunt servanda is the basis of every contractual

relationship.[...]”
Sapphire International Petroleums Ltd. V. National Iranian Oil Company, Arbitral

Award. March 15, 1963. (Cavin, Sole Arbitrator.1) at 181. Available at: Saphire
Award, ILR 1963, at 136 et seq. | Trans-Lex.org.
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"Les conventions légalement formées tiennent lieu de loi a ceux qui les ont faites."
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87 Referred to in Nagla Nassar, Sanctity of Contracts Revisited, Dordrecht, Boston,
London 1995, at 7.
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N1 alad claa el 53l s 28l e 1Y sald) 8 38y Tasall 138 2as)
8 Samuel B. Asante, Stability of Contractual Relations in the Transnational
Investment Process, 28 Int'l & Comp. L.Q. 401, 413 (1979), at 407.
("A blind insistence on the application of pacta sunt servanda to such transnational
contracts betrays a lack of sophisticated appreciation of the nature and origin of

such transactions, the inherent instability in such long-term arrangements, and the
formidable difficulties posed by their administration”).
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"Les contrats doivent étre négociés, formés et exécutés de bonne foi. Cette
disposition est d'ordre public."
sl e (UCC):angall agaall (il8 (0 Yo €Y Balal) it LS
“Every contract or duty within the Uniform Commercial Code imposes an
obligation of good faith in its performance and enforcement”.
o1 Article 26 of the Vienna Convention on the Law of Treaties, 1969 states that:
“PACTA SUNT SERVANDA”- “Every treaty in force is binding upon the parties to
it and must be performed by them in good faith”.
Article 7 of the CISG states "In the interpretation of this Convention, regard is to
be had to its international character and to the need to promote uniformity in its
application and the observance of good faith in international trade."
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92 Naglaa Nassar, op. cit., at 170 — 175.
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% ICC Case No 6219 in Sigvard Jarvin/Yves Derains/Dominique Hascher (eds),

Collection of ICC Awards1986-1990, 428-437, 431-432 (Kluwer Law
International 1994).
#ICC Case No 2291, JDI 989-992 (1978).
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% See Arbitral Award no. 9994, ICC International Court of Arbitration, December
2001, available at: unilex.info/principles/case/1062.
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% R.D. Bishop, The Duty to Negotiate in Good Faith and The Enforceability of
Short-Term, Natural Gas Clauses in Production Sharing Agreements, University of
Dundee, United Kingdom, Centre for Energy, Petroleum & Mineral Law & Policy,
1 April 1997, p. 4.
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“A party successfully invoking this Clause is relieved from its duty to perform its
obligations under the contract and from any liability in damages or from any other
contractual remedy for breach of contract, from the time at which the impediment
causes inability to perform, provided that the notice thereof is given without delay.

If notice thereof is not given without delay, the relief is effective from the time at
which notice thereof reaches the other party [...].”

“4. Notification. The Affected Party shall give notice of the event without delay to
the other party.”

& YU Al 2 o) Alleey 2o o 150S ARl adgaill oyl ealy of 4de o g3 aY)
Balall Wy dRdia 35mg Alla (3 8Ll LT e A5S adde (ail) aae 1g,la) agi) cdRaal Y ls

S  dgag e ey b ) gayg Bl Bl CVa 8 A o )yl 3 . TLYLY
A1 2 st ) a5 A chnlal) gl s i Lyl Gl e dgadl EY) Cdbal
dadall Vs 8 WL skl Al de s AY) QoL EOLY daldl dalall 550 ¢Bise addas of JalSll
comsll sale] ddee Uiy Baye OIS s 4l Sty Lajile Jhy cpaall Gl (AUl Cag Ll
ghne dia) B8 (gt (A Sal) a9 o (gl salels Gyl Wil of Jaydl) saaly (sl el
>3l dadall Jayd )5 3 L UYL Al @llia ol Joil) Y dslall (g0 dide 35a0 7 la5aY) (1
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“[...] the parties are bound, within a reasonable time of the invocatiuon of this

Clause, to negotiate alternative contractual terms which reasonably allow to
overcome the consequences of the event.”
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Icc Force Majeure And Hardship Clauses March 2020, supra note 35, pp. 2-5.
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Ll glad) sale) Al Jgml Dialll el 1) Calla sy (paall Caylall

5alall i syl Uiy 434 ((UNIDROIT Principles) Jsyuisd) galee ol Wl

Gy gyl diia dgng dla (B Gaglil Bale) ally o g piaall Caplall 3ay TLYLY
sl Lt ade (agaie s LS i gyl dgag Grse Uad] aosi Tald) (50
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* Article 6.2.3 of UNIDROIT Principles 2016 states that:

“(1) In case of hardship the disadvantaged party is entitled to request
renegotiations. The request shall be made without undue delay and shall indicate
the grounds on which it is based [...] "

100 Article 7.1.7 of UNIDROIT Principles 2016 states that:

" The party who fails to perform must give notice to the other party of the
impediment and its effect on its ability to perform. If the notice is not received by
the other party within a reasonable time after the party who fails to perform knew
or ought to have known of the impediment, it is liable for damages resulting from
such non-receipt.”
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1t Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, comments 2- 3, p.218.
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104 UNIDROIT Principles 2016, supra note 1, comment. 2, p. 224

105 Art. 1.10 of UNIDROIT Principles 2016 states that:

“(1) Where notice is required it may be given by any means appropriate to the

circumstances.
(2) A notice is effective when it reaches the person to whom it is given.
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(3) For the purpose of paragraph (2) a notice “reaches” a person when given to
that person orally or delivered at that person’s place of business or mailing address.
(4) For the purpose of this Article “notice” includes a declaration, demand, request
or any other communication of intention.”

106 UNIDROIT Principles 2016, supra note 1, p. 27.
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108 Arbitral Award, Centro de Arbitraje de México (CAM), 30-11-2006. Available
at: unilex.info/principles/case/1149.
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1 Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, comment. 3, p. 224
112 Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, comment. 4, p. 225.
3Arbitral Award No. 20757/EMT/GR, ICC International Court of Arbitration
20757, 12-05-2017, available at: unilex.info/principles/case/2237.
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1141t is stated in the fifth paragraph of the ICC force majeure clause 2020 (long
form) that:

“5- Consequences of Force Majeure. A party successfully invoking this Clause is
relieved from its duty to perform its obligations under the Contract and from any
liability in damages or from any other contractual remedy for breach of contract,
from the time at which the impediment causes inability to perform, provided that
the notice thereof is given without delay. If notice thereof is not given without delay,
the relief is effective from the time at which notice thereof reaches the other party.
The other party may suspend the performance of its obligations, if applicable, from
the date of the notice.”

.YoY ) “_'?,.\Lua = ‘JAAT tﬂjf“a
1o Article 7.1.7 (3) of UNIDROIT Principles 2016 states that:
“The party who fails to perform must give notice to the other party of the
impediment and its effect on its ability to perform. If the notice is not received by
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the other party within a reasonable time after the party who fails to perform knew
or ought to have known of the impediment, it is liable for damages resulting from
such non-receipt.”
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118 Christoph Brunner, op. cit., p. 485.
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19 Arbitral Award no. 9994, ICC International Court of Arbitration, December 2001,
available at: unilex.info/principles/case/1062.
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12t Clive M. Schmitthoff', Hardship and Intervener Clauses, Stevens & Sons Ltd.,
London, The Journal of Business Law, March 1980, at 82- 87. Christoph Brunner,
op. cit., p. 485.

122 Norbert Horn, op. cit, at 15, 28. Abba Kolo & Thomas Walde, op. cit., at 57.
UNCITRAL Legal Guide on Drawing Up International Contracts for The
Construction Of Industrial Works 246 (1998). Klaus P. Berger, op. cit., pp. 1365-
1366. Zeyad A. Al Qurashi, op. cit., pp. 290- 291. Wolfgang Peter, op. cit., p. 247.
Stefan M. Kroll, op. cit,, pp. 446 — 447. Commentary to Trans-Lex
Principle, https://www.trans-lex.org/935000.
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122 Case no. 184, T.A.R. Molise Court, Italy, 17-05-2017, available at:
unilex.info/principles/case/2243,
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124 N. Horn, Changes in Circumstances and the Revision of Contracts in Some
European Laws and International Law, in: Horn (ed.), Adaptation and Renegotiation
of Contracts in International Trade and Finance, Antwerp, Boston, London,
Frankfurt a.m. 1985, at 28.

12sNaglaa Nassar, op.cit., at 181

126 Christoph Brunner, op. cit., p. 485.

—_ J2Y Agb o)l sgdall § (2glidl BOlE] o AVY



—_— VY0 gy - Oiedly Ansbed) Al . L ddall | A0LaiENIgAOsE aplall Ak

lall 3 Slagleall e 7 Lady) 8 dallly Gacalls lslay of GhLY) e o

S dlas (g g amias s Gusy (paslil) Bale] e g (A el

aal Aglaa () ol - @lsloll Gl Blane Jiay & cpon g Dlals Capuailld L laelid)

Can Tasas VOS] 2as piianal) e agihlB (g alSa aiat) ilial) ol LAY o)
SVl B 8 dsen O i () Al

d ¢0laiall p aaglall sale) 40K e i dale clalill aed oS0 S e

3891 (59 paall (pe el g iliatlip A Cpumy dgtall 2ady ablaiall A5y Afisie
Canglly omslill sale) (ylan (ygailaid) adle (31 Log e JS Aalal) danlall licY) b
ol cuils e aslall sale) calls o g gl toalia oanaly ST a8y . MRaan 4t
Ll Cpead alall fasall lecady (gl sale) didee ol Guiyhall Glolug g yuadll
sale] allay YT gyl Caplall e any iy T pslanll anlgly ' Jalal) Jalacilg
o s LS L Jadll dade Als Alia 585 o ann ety K0S 5)glaaS i gl

127 Naglaa Nassar, op.cit., at 143 — 144.

128 Klaus P. Berger, op. cit., 'Chapter 6, p. 1366. Zeyad A. Al Qurashi, op. cit., p.
291.

12 Article 1.7 of UNIDROIT Principles 2016 states “(1/) Each party must act in
accordance with good faith and fair dealing in international trade. (2) The parties
may not exclude or limit this duty.”

130 Article 5.1.3 of UNIDROIT Principles 2016 states “Each party shall cooperate
with the other party when such co-operation may reasonably be expected for the
performance of that party’s obligations.”
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31 Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, comment. 5, p. 225.
2Arbitral Award no. 20757/ EMT/GR, ICC International Court of Arbitration, 2-
05-2017, available at: unilex.info/principles/case/2237
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133 Clive M. Schmitthoff', op. cit., p. 87. Marcel Fontaine, 'Chapter 1: The Evolution
of the Rules on Hardship', in Fabio Bortolotti and Dorothy Udeme Ufot (eds), ICC
Dossier No. 17: Hardship and Force Majeure in International Commercial
Contracts: Dealing with Unforeseen Events in a Changing World, Dossiers of the
ICC Institute of World Business Law, Volume 17 (© Kluwer Law International;
International Chamber of Commerce (ICC) 2018), p. 13. Nagla Nassar, op. cit., at
180. Piero Bernardini, op. cit., at 419.
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135 Christoph Brunner, op. cit., pp. 485 — 486.
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136 Case 1n0.1696, T.A.R. Lombardia court, Italy, 23-07-2019. Available at:
unilex.info/principles/case/2242
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138 Model Exploration and Production Sharing Agreement of the Sheikdom of Qatar

0f 1994, in Piero BERNARDINI, op. cit., p. 416. Art. 34.12 of this agreement states
that:

“ Equilibrium of the Agreement Whereas the financial position of the

Contractor has been based, under the Agreement, on the laws and

regulations in force at the Effective Date, it is agreed that, if any future law,

decree or regulation affects Contractor's financial position, and in

particular if the customs duties exceed ... percent during the term of the

Agreement, both Parties shall enter into negotiations, in good faith, in order

to reach an equitable solution that maintains the economic equilibrium of

this Agreement. Failing to reach agreement on such equitable solution, the

matter may be referred by either Party to arbitration pursuant to Article
31.”
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138 On-Shore (Voltaian Basin) Petroleum Production Agreement, in Klause Berger,
op. cit., Renegotiation and adoption of international investment contracts, 2003, p.
1359.
1“0 Model Production Sharing Agreement for Petroleum Exploration and Production
in Turkmenistan (Part 1) Ashgabat - March 20, 1997, states that: contained the
following clause:
“ARTICLE 16 TAXATION : [...] 16.6 Where present or future laws or
regulations of Turkmenistan or any requirements imposed on Contractor or
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its subcontractors by any Turkmen authorities contain any provisions not
expressly provided for under this Agreement and the implementation of
which adversely affects Contractor s net economic benefits hereunder, the
Parties shall introduce the necessary amendments to this Agreement to
ensure that Contractor obtains the economic results anticipated under the
terms and conditions of this Agreement.”
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41 Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, comment. 5, p. 225.
12 "QK Tedi" Papua New Guinea Concession Agreement, in Klause Peter Berger,
Renegotiation and adoption of international investment contracts, (2003), op. cit.,
p. 1359.
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42 On-Shore (Voltaian Basin) Petroleum Production Agreement, in Klause Berger,
id, p. 1359.
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144 See art. 17(8) of the Production Sharing Contract of August 19, 1992, between
the Vietnam National Oil and Gas Corporation of the Socialist Republic of Vietnam.
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4 Pascale Accaoui Lorfing, 'Chapter 2: Adaptation of Contracts by Arbitrators', in
Fabio Bortolotti and Dorothy Udeme Ufot (eds), ICC Dossier No. 17: Hardship and
Force Majeure in International Commercial Contracts: Dealing with Unforeseen
Eventsin a Changing World, Dossiers of the ICC Institute of World Business Law,
Volume 17 (© Kluwer Law International; International Chamber of Commerce
(ICC) 2018), pp. 44 — 45.
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46 The fifth paragraph of the ICC force majeure clause 2020 (long form). And the
sixth paragraph of this clause states that:

“Temporary impediment. Where the effect of the impediment or event invoked is
temporary, the consequences set out under paragraph 5 above shall apply only as
long as the impediment invoked prevents performance by the Affected Party of its
contractual obligations. The Affected Party must notify the other party as soon as
the impediment ceases to impede performance of its contractual obligations.”

147 ICC hardship clause 2020 states that:

“[...] A party to a contract is bound to perform its contractual duties even if events
have rendered performance more onerous than could reasonably have been
anticipated at the time of the conclusion of the contract.”
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150 T 'article 1193 du Code civil frangais stipule ce qui suit:
“Les contrats ne peuvent étre modifiés ou révoqués que du consentement
mutuel des parties, ou pour les causes que la loi autorise.”

L'article 1194 du Code civil frangais stipule ce qui suit:
“Les contrats obligent non seulement a ce qui y est exprimé, mais encore a
toutes les suites que leur donnent l'équité, l'usage ou la loi.”

151 Article 1.3 of UNIDROIT Principles 2016 states that:
“A contract validly entered into is binding upon the parties. It can only be
modified or terminated in accordance with its terms or by agreement or as
otherwise provided in these Principles.”
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153 L'article 1195 du Code civil frangais, supra note 61.

134 Article 6.2.3 (2) of UNIDROIT Principles 2016 states that:

“The request for renegotiation does not in itself entitle the disadvantaged party to
withhold performance.”
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155 Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, comment no. 4, p.225.
156 Arbitral Award No. 20757/EMT/GR, ICC International Court of Arbitration, 12-

05-2017, available at: unilex.info/principles/case/2237.
157 Article 6.2.3 of UNIDROIT Principles 2016 supra note 1, illus. 4, p.225.
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18 'article 1218 du Code civil frangais stipule ce qui suit:

“Il ' y a force majeure en matiere contractuelle lorsqu'un événement
échappant au contréle du débiteur, qui ne pouvait étre raisonnablement
prévu lors de la conclusion du contrat et dont les effets ne peuvent étre évités
par des mesures appropriées, empéche l'exécution de son obligation par le
débiteur.

Si l'empéchement est temporaire, l'exécution de l'obligation est suspendue
a moins que le retard qui en résulterait ne justifie la résolution du contrat.
Si l'empéchement est définitif, le contrat est résolu de plein droit et les
parties sont libérées de leurs obligations dans les conditions prévues aux
articles 1351 et 1351-1"
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19 'article 1351 du Code civil frangais stipule ce qui suit:
“ L'impossibilité d'exécuter la prestation libere le débiteur a due
concurrence lorsqu'elle proceéde d'un cas de force majeure et qu'elle est
définitive, a moins qu'il n'ait convenu de s'en charger ou qu'il ait été
préalablement mis en demeure.

L'article 1351-1 du Code civil frangais stipule ce qui suit:
Lorsque l'impossibilité d'exécuter résulte de la perte de la chose due, le
deébiteur mis en demeure est néanmoins libéré s'il prouve que la perte se
serait pareillement produite si l'obligation avait été exécutée.
1l est cependant tenu de céder a son créancier les droits et actions attachés
a la chose”
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162 Arbitral Award no. 15949, ICC International Court of Arbitration, Paris, 05-2012,
available at: unilex.info/principles/case/2107.
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164 Yong Hee Kong, Pt Paiton Energy (A Case Study in Renegotiation), PPIAF
organization, p. 5-8.
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195 JCC Force Majeure And Hardship Clauses March 2020, supra note 35, pp. 5-6.
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166 Model Exploration and Production Sharing Agreement of the Sheikdom of Qatar
of 1994.

197711982] 1 Lloyd's Rep 262, 264265; the clause is also available in TALAL
ABDULLA A L - EMADI, op. cit., p. 28.
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168 [ "article 1195 du Code civil frangais, supra note 61.
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170 Article 2-616 of the Uniform Commercial Code (UCC) states that:
“(2) If after receipt of such notification from the seller the buyer fails so to
modify the contract with in a reasonable time not exceeding thirty days the
contract lapses with respect to any deliveries affected.”

7 Article 6.2.3 of UNIDROIT Principles 2016, supra note 80.

172 Article 6.2.3 (3) of UNIDROIT Principles 2016, supra note 80.

173 Article 6.2.3 (3) of UNIDROIT Principles 2016, supra note 1, comment 6, p.225.
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https://www.law.cornell.edu/ucc/2/2-103#Buyer_2-103
https://www.law.cornell.edu/ucc/2/2-106#contract_2-106
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17+ Article 6.2.3 of UNIDROIT Principles 2016, supra note 1, illus 5, p.226.
75 Arbitral Award, case no. 16369, ICC International Court of Arbitration, 2011.
Available at unilex.info/principles/case/2182
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176 Article 6.2.3 (3) of UNIDROIT Principles 2016, supra note 1, comment 7, p.227.

— 2V A Ayl agiall § (oglidli Bole] e AOY



—_— VY0 gy - Oiedly Ansbed) Al . L ddall | A0LaiENIgAOsE aplall Ak

Cag lall (eSay ol 1) lgis po)l IS jead) dralye AulSa) o Gan deulill sl
enoneail) Jalal) daatye bl a1 doaet o)) Al ol (3 gl Laial) Lalaidy)

OVopmat axs Platts ydises Jadi yal)

pakel) (o aSatl) A o AaSadll Al sae ()

sladll dhaugy daall Jaad A4S miagl Waga a8kl agill (s eca® 38
o 5 Cagoh pas s (8 el Jeaadl Aine Gl o ulae 23a3 Jie (ol
35l @l o Ll aile aSaall o aldl) (GsSs cAllall sda 6 L Auailedl) el B
Gakail) gl (g3lall g alad) aUsill dallae (S5 a1 13) dusiladl

Al g3 sl ass S e Uy Do 4 23 Lo Zpilail) a5l b e 00
asl (y Lol BLaY) bl Hhad Al & CablY) ade o) L Jbe LG8 Jaalis b
sl Als) cpbslal) o (Y Gsmm edaladl dall 13 i Gl ) Jeasill pae Als b
Al el e cong ails Al i Maal e 1Y 50l Slae oSl )
Sdale ot e Gaanll daall (55

177 ICC case n. 10351/2001, 2009 20 ICC Int’l Ct. Arb. Bull., 76 (partial award
2001), in Pietro Ferrario, The Adaptation of Long-Term Gas Sale Agreements by
Arbitrators, International Arbitration Law Library, Volume 41 (© Kluwer Law
International; Kluwer Law International 2017), pp. 169 - 170

' Model Exploration and Production Sharing Agreement of the Sheikdom of Qatar
of 1994.
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17 Pascale Accaoui Lorfing, op. cit., p. 51.
1% Lando and H Beale (eds), Principles of European Contracts Law — Parts I and
IL, (The Hague: Kluwer Law International, 2000), p. 325.
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81 Edison S.p.A. v. Sonatrach S.p.A., ICC (International Chamber of
Commerce), 23 Apr 2013.

182 Ghezzi y Salvini, Adelina E. y otro c. Suédrez, Eduardo R. y otro, Camara de
Apelaciones en lo Civil y Comercial de La Matanza, sala
I[I(CCivyComLaMatanza)(Salall), = Argentina, 28-02-2006.  Available at
unilex.info/principles/case/1627.
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183 See “Andriamena” Chronium Agreement of 1966 between Madagascar a Société
d'Electrométallurgie et des Aciéries Electriques d'Ugine, in Pascale Accaoui
Lorfing, op. cit., p. 50.

18 See Indonesian Mining Agreement of 1981 between Batubara & UTAH / ARCO,
in Pascale Accaoui Lorfing, op. cit., p. 50.

185 Case No. NCC 20/014 (C/13/681900), Recht bank Amsterdam, Netherlands, 30-
04-2020. Available at unilex.info/principles/case/2259.
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186 Article 6.2.3 (3) of UNIDROIT Principles 2016, supra note 1, comment 7, p.227.
187 Ministry of Defense and Support for the Armed Forces of the Islamic Republic
of Iran v Cubic Defense Systems, Inc., Arbitral Award, case no. 7365/FMS, ICC
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International Court of Arbitration, Paris 7365/FMS, 05-05-1997, available at:
unilex.info/principles/case/653.
188 Arbitral Award, case no. SG 126/90, Schiedsgericht Berlin, 1990.
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