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Abstract:

The research dealt with the statement of the mortgage and the texts related to it
and the conditions of its validity, then the ruling on benefiting from the
mortgaged property, whether it is land, a house for residence, an animal, or
other.

As for the mortgage being permissible, there is no disagreement about it, as it
has been proven by the authentic Sunnah and consensus. Among the most
important conditions for its validity are the capacity of the mortgagor and the
mortgagee to dispose of it, as is known in all contracts. We mention in
particular the maturity of these conditions, as it is not valid for one of them to
be a boy who has not discerned, because he is also considered insane by
consensus. As for the discerning boy, it is valid for him to be a mortgager or a
mortgagee because he knows the meaning of the transaction and realizes the
harms and benefits that result from it. However, his contract is not enforceable
unless the guardian approves it. The imams agreed on this, except for the
Shafi'is, and according to them, the mortgage of a boy is not valid, even if he is
discerning, even if his guardian permits. Among the things that scholars
differed on is the mortgage of common property, which the Hanafis prohibited
while others permitted it, as well as the existence of the mortgaged property at
the time of the contract. The Hanafis, Shafi'is and Hanbalis considered the
mortgage of non-existent fruit invalid because the owner is unable to deliver it
at the time of the contract. The Malikis permitted it if the fruit appeared, and
some of them went to the permissibility of mortgaging something that does not
exist. They also differed on the mortgage of what is owed, such as a debt, so the
Malikis permitted it, while others disagreed with them because what is owed
cannot be received, and receiving is a condition for the mortgage to be binding.
The Shafi'is said that the reality of receiving is necessary, and the Malikis said
that the mortgage is binding by the contract and the mortgager is forced to pay
the mortgage so that the mortgagee can take possession of it. The scholars said
that the mortgagee is separated by the mortgage, and they differed on the
receipt of a just person in whose hands the mortgage is placed, so the majority
permitted it, while others disagreed with them. According to the Malikis, the
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mortgage is invalid if it leaves the mortgagee's hand to the mortgager in any
way, and the Hanafis agreed with them, while the Shafi'is disagreed with them,
who said: Its return to the mortgager's hand absolutely does not invalidate the
ruling of the aforementioned receiving. We have shown that Islam has
abolished the pre-Islamic practice of closing the mortgage, based on the hadith
reported on this matter. Finally, we mentioned the mortgage of someone whose
money is encumbered by debt, and the permissibility of this as long as he does
not go bankrupt. The mortgagee is more entitled to the mortgage than the
creditors, although there is disagreement on this. As for benefiting from the
mortgaged property, whether land, an animal, a house, or anything else, the
ruling is that it is forbidden by consensus if it is stated in the mortgage contract,
because it is a loan that brings benefit. Most Hanafis and some Shafi’is are of
the view that there is nothing wrong with benefiting from it if the two parties
agree to it and it is not stated in the contract, and they likened it to the matter of
a gift in debt. Scholars differed on whether the mortgaged property needs
expenses such as fodder, lubrication, or periodic cleaning. Many of them saw
benefiting from it in what is equal to the value of the expenses only, based on
the text reported on this matter. Some of them saw that the creditor should not
benefit unless the owner of the property refrains from spending on it, which is

what they interpreted the text reported on this matter.
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