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Abstract

The umbrella clause is a condition stipulated in most international
investment agreements, which means that the contracting parties
undertake to ensure compliance with and consideration of any
obligations related to investments of nationals of the other
contracting state, meaning that the contractual obligations arising
from investment contracts concluded between host states and
foreign investors are placed under the protection of the
international agreement, and thus the contractual obligations rise
to the level of international obligations .

Foreign investors have relied on this condition to initiate
arbitration proceedings against the host countries of the
investment, despite the existence of clauses relating to dispute
settlement in the contract, on the pretext that the host countries
have violated their contractual obligations and that this constitutes
a violation of the terms of the agreement under the umbrella
clause.

Did the arbitration bodies respond to this and rule on their
jurisdiction based on the umbrella clause stipulated in the bilateral
investment agreements despite the existence of dispute settlement
clauses in the investment contracts, or did they have another
opinion?

To answer this question, we will conduct an analytical study of the
umbrella condition through research, and shed light on what
international arbitration bodies have tended towards, and in the
capacity of arbitration bodies affiliated with the OXID Center, as
they have the lion’s share in arbitration cases related to
investment, in deciding the issue of their jurisdiction according to
the umbrella condition.

Key words: Bilateral investment agreements, umbrella clause,
international arbitration .
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(M F. A. Mann , British Treaties for the Promotion and Protection of
Investments , British Yearbook of International Law, Volume 52, Issue 1,
1981 , p246

@ Chido Dunn , Oliver Jones , Consent Forced Renegotiation and
Expropriation in International Law , Arbitration International, Vol 26,
Issue 3,2010, p 395

@ Ogr. Uye, opcit , p480

@Katia Yannaca-Small , IMPROVING THE SYSTEM OF INVESTOR-
STATEDISPUTE SETTLEMENT: AN OVERVIEW , OECD Working
Papers on International Investment 2006/01 , p 35

(®Mohamed Ahmed , Convergence or divergence: recent trends in the
application of the umbrella clauses , Master Programme in Investment
Treaty Arbitration Master’s Thesis 15ECTS , Department of Law ,Uppsala
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(D" Anthony C. Sinclair , THE UMBRELLA CLAUSE DEBATE , British
Institute of International and Comparative Law, 9th Investment Treaty
Forum Public Conference , “The Emerging Jurisprudence of International
Investment Law” , London, 14 September 2007 , p20 .

@ Ogr. Uye, opcit, p 361 .
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(DParagraph( 2 ) from article ( 8 ) from BIT Philippines - Switzerland BIT
(1997) " If these conSUltations do not resu It in a solution within six
months from the date of request for consultations, the investor may submit
the dispute either to the national jurisdiction of the Contracting Party in
whose territory the investmenl has been made or to international
arbitration. In the latter event the investor has the choice between

(a) the International Center for the Settlement of Investment Disputes
(LC.S.ILD) ....... ", Available via the -electronic link
https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/2174/download , date of wvisit 17/3/2025 .

@ Paragraph( 2 ) from article ( 10 ) from BIT Philippines - Switzerland BIT
(1997) " Each Contracting Party shall observe any obligation it has
assumed with regard to specific investments in its territory by investors of
the other Contracting Party" , , Available via the electronic link :
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https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/2174/download , date of wvisit 17/3/2025
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(2) 5GS Société Générale de Surveillance S.A. v. Republic of the Philippines (ICSID
Case No. ARB/02/6) ,DECISION OF THE TRIBUNAL ON OBJECTIONS TO
JURISDICTION, available at The official website of the international Centre for
settlement OF INVESTMENT DISPUTES : https://icsid.worldbank.org/ , Date of
visit 15-2 -2022 and available via the online link:
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C6/DC657 En.p
df , date of visit 17/3/2025 .
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3) Malicorp Ltd v. The Government of the Arab Republic of Egypt, Egyptian Holding
Company for Aviation and Egyptian Airports Company, CRCICA Case No.
382/2004, Award - 7 Mar 2006, Available via the site : https://jusmundi.com ,
date of visit 20-9-2022 , and Available via the online link:
https://jusmundi.com/en/document/decision/pdf/en-malicorp-ltd-v-the-
government-of-the-arab-republic-of-egypt-egyptian-holding-company-for-
aviation-egyption-airports-company-award-tuesday-7th-march-2006 .
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) Malicorp Limited v. Arab Republic of Egypt (ICSID Case No. ARB/08/18), Award -
7 Feb 2011, available at The official website icsid : https://icsid.worldbank.org/
, and available via the online link:
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C461/DC1911
En.pdf, Date of visit 17-3-2025 .

4 article ( 8 ) from Egypt - United Kingdom BIT (1975) " Each Contracting
Party hereby consents to submit to the International centre for the
Settlement of Investment Disputes ...... ", Available via the online link :
https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/1122/download , date of visit 17-3-2025 .

@ Paragraph( 2 ) from article ( 2 ) from Egypt - United Kingdom BIT (1975)
" Each Contracting Party shall observe any Obligations it may have
entered into with regard to investments of nationals or coml'anies of the
other Contracting Party " , Available via the online link
https://investmentpolicy.unctad.org/international-investment-
agreements/treaty-files/1122/download , date of visit 17-3-2025
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@ Jarrod Wong , opcit , p 150 .
3 Emmanuel Gaillard , Investment Treaty Arbitration and Jurisdiction Over
Contract Claims — the SGS Cases Considered , INTERNATIONAL INVESTMENT
LAW AND ARBITRATION : leading Cases from the ICSID, NAFTA Bilateral Treaties
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