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Law Applicable to UN Peacekeeping Forces
Summary

The deployment of international peace forces in the territory of a
country raises many legal problems, especially with different features
of each peacekeeping operation.

The principles of international law constitute the general
framework that governs international relations between persons and
determines the legality of actions carried out by any of these persons
and the extent of their acceptability among actors on the international
scene.
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It has been universally agreed that these operations derive their
legitimacy from the resolutions issued by the Security Council that
established them, and then apply the rules of the United Nations
Charter, the rules of international human rights law, and the rules of
international humanitarian law.

After the expansion of the United Nations in international
peacekeeping operations, and the participation of thousands of
civilians and military personnel in them, the issue of the law
applicable to members of these missions, especially military
personnel, began to arise when they violated the instructions issued
and committed crimes while carrying out the work assigned to them.

It was necessary to approve the full application of the rules of
international humanitarian law to them, first to protect them and
determine their criminal responsibility in the event that they violate
its provisions.

Which prompted the international legislator to define the legal
positions of these people and develop specific concepts for them, the
rights they enjoy, and the duties they entail.

Importance of Study

The importance of the study lies in determining the law applicable
to members of international mission forces in international
peacekeeping operations after it was marred by great ambiguity, as
this contributes to determining the criminal responsibility of members
of these missions in the event of a violation of international
humanitarian law, as well as the order of responsibility on the sending
state.

Study Issue

The problem of the study lies in the lack of a unified legal system
applied to members of international peacekeeping forces, which leads
to different criminal liability from one individual to another in the
same international mission, and for the same crime, according to the
national laws of the mission members. Therefore, it was necessary to
apply the rules of international humanitarian law and work to
establish A general framework of principles governing the criminal
liability of members of international peacekeeping forces.

Methodology

The study is based on the descriptive analytical approach to
analyze how international laws are applied to peacekeeping forces.
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Study plan

We will study four chapters:

Chapter One/The constitutional basis for United Nations
peacekeeping operations

Chapter Two/Peacekeeping and international human rights law

It includes five sections:

— The first section: Living in peace as a human right
— Section Two: The United Nations and Human Rights
— Section Three: Peacekeeping operations and human rights

— Section Four: Peacekeeping operations and human rights
violations

— Section Five: The link between human rights, development and
achieving peace with justice
Chapter Three/Peacekeeping and Criminal Law
It includes two sections:

— The first section: responsibility for illegal acts

- Section Two: Protection of United Nations peacekeeping
personnel
Chapter Four: Peacekeeping and international humanitarian law
It includes three sections:

— The first section: the concept of international humanitarian law

— Section Two: The extent of peacekeeping forces’ compliance with
international humanitarian law

— Section Three: Resorting to the judiciary in the event of violations

of humanitarian law

Introduction

Since its establishment, the United Nations has been based on
maintaining international peace and security, and with the
participation of thousands of civilians and military personnel from
various countries, it directly manages and monitors conflict areas.

Some problems have begun to emerge, namely the commission of
certain crimes by some individuals participating in peacekeeping
operations, such as sexual assaults that occurred in Bosnhia and
Herzegovina and Somalia. And the Republic of the Congo Therefore,
it was necessary to apply the rules of international humanitarian law
to them, and given the large size and differences of these operations,
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the issue of criminal responsibility was strongly raised against these
individuals, as it was no longer sufficient to have a code of conduct
issued by the Secretary-General.

The United Nations, by asking the sending countries to circulate
the rules of international humanitarian law to the participating
military personnel, as well as asking the sending countries to punish
individuals who commit such violations,

Understanding and applying the rule of law is one of the
cornerstones of effective and successful UN peace operations and the
law serves as regulation and guidance for international personnel.

only peacekeeping forces acting in accordance with international
law can win the trust, respect and cooperation of the local populations
they serve. Without it, the various tasks required during a
peacekeeping mission cannot be performed in accordance with
international and national legal standards, there can be no legitimacy,
and therefore there can be no acceptability and credibility of the
mission.
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ceasefires and force separations after inter-state wars, to
incorporate a complex model of many elements, military and civilian,
working together to build peace in the dangerous aftermath of civil
wars.” United Nations Documents A/55/305 (General Assembly);
S/2000/809 (Security Council), Report of the Panel on United Nations
The report by Lakhdar Brahimi, former Algerian foreign minister,
who chaired the high-level international panel which was made
recommendations for changes in UN peacekeeping. According to
him, ppeacekeeping is “a 50-year-old enterprise that has evolved
rapidly in the past decade from a traditional, primarily military model

of observing Peace Operations, 21 Aguste’s 2000, para. 12.
http://www.un.org/peace/reports/peace operations/
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As a result, 5 UN staff members have been dismissed, 9 more are
undergoing the disciplinary process and 4 have been cleared. In
addition, 2 members of Police and 77 military have been repatriated
or rotated home including 6 military commanders. See Presentation

by Jean-Marie Guehenmo, Under-Secretary-General for Peacekeeping
Operations to the Security Council, 31 May 2005
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Peacekeepers are in general granted immunity from criminal
proceedings. The UN does not exercise criminal jurisdiction over
peacekeepers. If the individual peacekeeper commits a crime, the
individual remains under the jurisdiction of the sending state and he
or she may be held accountable for their action by the courts of the
sending state. Since only a few decisions of court martial and
enquiries have addressed the violations of international law by
members of UN peacekeeping forces academic writers and non-
governmental organizations have criticised the United Nations and
member states for not providing effective mechanisms of
accountability. It will be one of the challenges of the future to create a

consistent mechanism to ensure the identification and punishment of
law violations committed by UN forces.
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® Boss, B. C. (2006) Law and Peace: A Legal Framework for United
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Operations: The Legal Quagmire for Military Contingents, ” Journal
of Conflict and Security Law, 5 (2000), p. 47.

cilegihaall s «JgY) erall calal) Jsall ¢galal) toalua ¢ Joall @il Galadl Jsa ©)
LAY oa =Y 490 cdumalall
YAV G [ gall falad) gall ¢gilall tonlia /olabusss a2 ()

) SEUSE, Salvatore.- Droit & la paix et la paix et droit de I'homme, les
droits de I'nomme Universalité et renouveau. - AIJD, L’Harmattan,
1990.- p.19

[ \vyy ]


http://www.dcaf.ch/lpag/ev_stpeter_031001_leigh.pdf

dasaa dale Alas (A &gl g bl Al (b Lanadia dlaa) A gilal) dlaal)

(ISSN: 2537 - 0758)

® SEUSE, Salvador.- Droit & la paix et la paix et droit de I'nhomme, les
droits de I'nomme Universalité et renouveau. - AIJD, L’Harmattan,
1990.- p.201

® HERMEL, Guy.- culture et démocratie. - UNESCO, 1993.-p.223.

19 SEUSE, Salvatore. - Droit & la paix et la paix et droit de 'homme, les
droits de I'nomme Universalité et renouveau. - AIJD, L’Harmattan,
1990.- p.198

D Ssymmary of the purposes of the United Nations, article 1 of UN
Charter, in Charter of the United Nations and Statute of the
International Court of Justice, New York, Department of Public
Information United Nations, NY 10017, p. 5.

@2 O’Neill, R., Rice, S. & Douglas, R. (2004) “International Protection
of Human Rights” in Retreat from Injustice: Human Rights Law in
Australia. 2nd edn., Sydney: Federation Press, pp. 133.

@3 Secretary-General’s Program for Reform (UNDoc. A/51/950 14 July
1997, para. 78)

@9 Thakur, R. (2006) The United Nations, Peace and Security,
Cambridge University Press, New York, pp. 293.

@3 Annan, K., A. (2005) In Larger Freedom: Toward Development,
Security and Human Rights for All. Report of the Secretary-General,
New York: United Nations, document A/59/2005, 21 March 2005.

18 http://mww.un.org/largerfreedom/chap4.htm.

an The report can be seen at
http://daccessdds.un.org/doc/UNDOC/GEN/N06/661/01/PDF/N0666
101.pdf?OpenElement

% O’Neill, R., Rice, S. & Douglas, R. (2004) “International Protection
of Human Rights” in Retreat from Injustice: Human Rights Law in
Australia. 2nd edn., Sydney: Federation Press, pp. 139.

(19) Kaye, S. & Piotrowicz, R. (2000) “General Measures for
International Human Rights” in Human Rights in International and
Australian Law, Sydney: Butterworth’s, pp.22-57.

@ Cousens, M. E. & Kumar, C. with Wermester, K. (2001).
Peacebuilding as Politics: Cultivating Peace in Fragile Societies, A

[ \VY¢ ]


http://www.un.org/largerfreedom/chap4.htm
http://www.un.org/largerfreedom/chap4.htm

Baaiall aed Aaglil) adlad) Jada il 8 o Gaadail) canl 1) () gAY

Ly A Olasla daa) Hlaf /sl

project of the International Peace Academy, (Ed), Lynne Rienner
Publishers, London, pp. 13.

@D http://www.un.org/Depts/dpko/dpko/articles/article310505.htm,

@2 DRC: MONUC - A case for peacekeeping reform, testimony of
Anneke Van Woudenberg before the U.S. House Committee on
International Relations, Subcommittee on Africa, Global Human
Rights and International Operations, March 1, 2004,
http://lwww.reliefweb.int/r//RWB.NSF/db900SID/MHI1-6A432S?

@® Thakur, R. (2006) The United Nations, Peace and Security,
Cambridge University Press, New York, pp.108.

@ USG Guéhenno responds on sexual exploitation and abuse by UN
peacekeepers, 9 January 2007. This is the text of a letter sent by Mr.
Jean-Marie Guéhenno, Under-Secretary-General for Peacekeeping
Operations, to the newspaper The Independent (UK).
http://www.un.org/Depts/dpko/dpko/ctte/jmg2.pdf.

@) About the  Conduct and  Discipline  Teams,
http://www.un.org/Depts/dpko/CDT/about.html

@8 United Nations (1988) United Nations Action in the Field of Human
Rights. Centre for Human Rights Geneva, New York: United Nations
Publication, pp. 296.

@7 “The maintenance of international peace and security for all peoples

and individuals is vital for social and economic progress and for full
realization of human rights and vice versa” and “The advancement of
development is related to the promotion of peace.” (United Nations
1998, p. 296.

@ Cousins, M. E. & Kumar, C. with Wermester, K. (2001).
Peacebuilding as Politics: Cultivating Peace in Fragile Societies, A
project of the International Peace Academy, (Ed), Lynne Rienner
Publishers, London, pp.165.

@ Jeong, H. W. (2005). Peacebuilding in Post Conflict Societies:
Strategy and Process. Boulder, London, Lynne Rienner
Publishers.p.60-61

@9 Haas, M. (1994) Improving Human Rights. Westport, Connecticut
London, Prager Publishers, pp100-101.

[ \WYo ]


http://www.un.org/Depts/dpko/dpko/articles/article310505.htm
http://www.un.org/Depts/dpko/dpko/ctte/jmg2.pdf
http://www.un.org/Depts/dpko/CDT/about.html

dasaa dale Alas (A &gl g bl Al (b Lanadia dlaa) A gilal) dlaal)

(ISSN: 2537 - 0758)

@Y D, F. Orentlicher (1998), ‘Responsibilities of States Participating in
Multilateral Operations with Respect to Persons Indicted for War
Crimes’ in Joyner, C., Bassiouni, C.M. (eds.), Reining in Impunity
for International Crimes and Serious Violations of Fundamental
Human Rights, Nouvelles études pénales: No. 14, Toulouse: Ergs,
pp. 193-206.

®2) B. Kondoch, “The Responsibility of Peacekeepers, Their Sending
States, and International Organizations” in D. Fleck, T. Gill, eds.,
The Handbook of International Law of Military Operations (Oxford:
Oxford University Press, 2010), 515-534.

@3 Articles 1, 2, and 3 (2003), UN doc. A/CN.4/L.632 of 4 June.
Jactenl LNy Dol Jads dgia [l cihliial [ olas adse Ao e (™)
YaXY gle Y/ 3ula g pe . [alds Al gganal)

®% The statutes of the ICC and the Special Court for Sierra Leone have
also incorporated provisions on crimes committed against
peacekeepers, see Article 8(b)(iii) and Article 8, paragraph 2(e)(iii)
of the Rome Statute of the International Criminal Court and Article 4
of the Statute of the Special Court of Sierra Leone.

30) The Japanese constitution at
http://www.mod.go.jp/e/d_act/d_policy/dp01.html

The text of the German constitution at http://www.gesetze-im-
internet.de/englisch_gg/englisch_gg.html#p0137.

@7 Decision of July 12, 1994, 90 BverfGE 286, 387. See also the
AWACS/Turkey Case, Decision of May 7, 2008. For further
discussion, see A.L. Paulus, H. Jacobs, “Neuere Entwicklungen bei
der  Parlamentsbeteiligung  fuer den  Auslandseinsatz  der
Bundeswehr,” Die Friedens-Warte, issue 2-3, 2012, 23-67.

®® Gesetz (iber die parlamentarische Beteiligung bei der Entscheidung
uber den Einsatz bewaffneter  Streitkrdfte im  Ausland
(Parlamentsbeteiligungsgesetz)/  Act  Governing  Parliamentary
Participation in Decisions on the Deplyment of Armed Forces
(Parliamentary Participation Act) http://www.gesetze-im-
internet.de/bundesrecht/parlbg/gesamt.pdf.

9 http://www.pko.go.jp/pko j/data/law/pdf/law e.pdf.

[ \AAN] ]



http://www.gesetze-im-internet.de/bundesrecht/parlbg/gesamt.pdf
http://www.gesetze-im-internet.de/bundesrecht/parlbg/gesamt.pdf
http://www.pko.go.jp/pko_j/data/law/pdf/law_e.pdf
http://www.pko.go.jp/pko_j/data/law/pdf/law_e.pdf

Baaiall aed Aaglil) adlad) Jada il 8 o Gaadail) canl 1) () gAY

Ly A Olasla daa) Hlaf /sl

“9 0, Yoshida, “Japan’s Efforts in United Nations Peacekeeping
Operations” in S. Lee and H.E. Lee (eds.), Northeast Asian
Perspective on International Law. Contemporary Issues ad
Challenges (Leiden, Boston: Martinus Nijhoff Publishers, 2013),
113-130.

Cilypdtia fAdll dabeoll clell) oL Glai¥) (Byia Al [dlae sl s ool ()
Yo [Vt [y fadgaall sl
A€y Cjlaadl slaia [ Ala¥) gl slall olal) Y solg aeal itaias ()
VU ga Y)Y/
“® Ar.guide-humanitarian-law.org/article/5/hfz-Islm/
ilaal) on Sl Jais cillee 8 Adgall cliad) bl e gadall gl ¢pgital )
die [YOVT/Y aaall [6F sladllf ¢gilly danydl) asle ciluhs failiall ddgsedls
NAY Ga [ Mgl juea [ et seal (gale/ ghsll) a2 aaal/ iles aead DLl

) Meyerowitz, H, le Principe de I’egalite des beligerants Devant le
droit de querre, pedone, paris,1970 p.190

“®) seywrsted f, United Nation Forces in the law of peace and war,
Leyden, sijthoff, 1966, pp 393.

Llam dleal Jgall jaigall alsall (Ple¥) /et cudeall ddgal) dualll alaa ()
Y e [199Y ugsl ALY a2l )
ilaal) on Dbl Jais cillee 8 Adgall cliad) bl e okl Calll ¢pata )
s Y OVT/Y axall /67 alaallf (gilally dayal) agle ciludy [Asliall ddggalls
VAT o [ il jua [ daad) daal (sale/ sl a2 aeal [ cdler deal D

“9 Richard J. Wilson, and Emily singer Hurvitz, Human Rights violation
by peacekeeping forces in Somalia, Human Rights Brief, vol. (12)
NO.2,2014 P.2.

Yo aladl 1498 sasiall aall idhge L Al ()

A/46 [1991aa51 salall sasial) aedl alad) GadY) iy Ghall BV =3 ()

[ \vyv ]



dasaa dale Alas (A &gl g bl Al (b Lanadia dlaa) A gilal) dlaal)

(ISSN: 2537 - 0758)

b Craply 09/68 o8y saaiall a e Aalall dumend) 3 Coage A8UEY) coyra (1)
N494/y/ve a damll e caliag 149£/1Y/4

alas ASprall Cullidy Jilig eCpnadl Glen ooy oldl Leoed ) toalual) o3 anis 1)
lindly aayally ayall dilang Cpliinal) Alalasg cdllaall ol GalidYly sl
DY) 38y dndal)

saaiall o Aafs 1999 /A/T 8 slall saaniall o U alall ) clades ()
A/49/49

Benvenuti (P.), Le respect du droit international humanitarian pars les

forces des Nations Unies, La circulaire du secretaire général,
R.G.D.I.P, Vol. 105, 2001, P. 357

®% Kolb, R: Droit Humanitaire et opérations paix internationales, Bale,
Bruxelles, 2002, P. 20.

®® Ar.guide-humanitarian-law.org/article/5/hfz-Islm
®) http://www.icrc.org/eng/assets/files/other/icrc 002 0912.pdf

C®http://mww.coleurope.eu/sites/default/files/uploads/news/12th bruges
colloquium O.pdf

®9http://procaponline.unocha.org/docs/library/UN%20Blue%20Helmets
%20Codes%200f%20Conduct.pdf.

- PEACEKEEPING OPERATIONS, STANDARD OPERATING
PROCEDURE (SOP)

[ \VYA ]


http://www.icrc.org/eng/assets/files/other/icrc_002_0912.pdf
http://www.icrc.org/eng/assets/files/other/icrc_002_0912.pdf
http://www.coleurope.eu/sites/default/files/uploads/news/12th_bruges_colloquium_0.pdf
http://www.coleurope.eu/sites/default/files/uploads/news/12th_bruges_colloquium_0.pdf
http://www.coleurope.eu/sites/default/files/uploads/news/12th_bruges_colloquium_0.pdf

