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The Conditional Warning System between Substantive and
Procedural Aspects
Abstract:

The Conditional Warning System is governed by both
procedural and substantive requirements. These requirements are
essential to ensure the validity and enforceability of the conditional
warning so that it holds binding authority over all involved parties,
including the prosecution, the offender and the victim.

Keywords: Crime; Procedural Requirements; Substantive
Requirements.
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@ _ Code of Practice for Adult Conditional Cautions Part 3 of the Criminal
Justice Act 2003 Presented to Parliament pursuant to section 25 of the
Criminal Justice Act 2003.

-This procedure has been updated throughout to give clarity and explain the
process that conditional cautions for Domestic Abuse and Hate Crime
offences can be given in exeptional circumstances;

Robin Jarman Wolfson College Supervisor: Dr Heather Strang Could
conditional cautions be used as a suitable intervention for certain cases of
domestic violence? A feasibility study for conducting a randomised
controlled trial in Hampshire, Candidate Number: Pol 1052, page:01.

Simple Cautions for Adult Offenders Ministry of justice Commencement date:
8th April 2013.

3. Relevant legislation 1.7 Conditional cautions were introduced by Part 3 of
the 2003 Act (“the 2003 Act”) and came into force in July 2004. The Code
of Practice governs the use of conditional cautions. 1.8 This Code of
Practice was prepared by the Secretary of State for Justice under section 25
Criminal Justice Act 2003 and was published with the consent of the
Attorney General following public consultation. It was laid before both
Houses of Parliament and comes into force the day after the Criminal
Justice Act 2003 (Conditional Cautions: Code of Practice) Order 2013
comes into force. It extends to England and Wales. This Code of Practice
replaces any earlier versions of the Code of Practice. The DPP’s guidance
1.9 Under section 37A of the Police and Criminal Evidence Act 1984 the
DPP may issue guidance (“the DPP guidance”) for custody officers and the
CPS which will set out the offences and circumstances in which a
conditional caution is permitted. Any other relevant prosecutor may publish
similar guidance.
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@) The simple caution should not be confused with a conditional caution (a
caution with conditions attached) introduced by the Criminal Justice Act
2003. Separate guidance on this scheme is contained in The Code of
Practice on Adult Conditional Cautions and the Directors Guidance on
Adult Conditional Cautions.

. Adult Conditional Cautions are a statutory disposal introduced by the
Criminal Justice Act 2003 and allow offenders to be cautioned with
conditions attached. If they fail to comply with the conditions they may be
prosecuted for the original offence. The conditions may be reparative,
rehabilitative, or a punitive financial penalty, aimed at repairing the harm to
the victim or wider community, or changing the offender’s behaviour.
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®)_1-3 A conditional caution can be given only to offenders aged 18 or over.
Offenders under the age of 18 may receive a youth conditional caution. 1.4
Conditional cautions provide an opportunity: e to offer a proportionate
response to low level offending; e for offenders to make swift reparation to
victims and communities; e for offenders to be diverted at an early
opportunity into rehabilitative services thereby reducing the likelihood of
re-offending; and e to punish an offender by means of a financial penalty.
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(19_1.4 Conditional cautions provide an opportunity: e to offer a proportionate
response to low level offending; e for offenders to make swift reparation to
victims and communities; e for offenders to be diverted at an early
opportunity into rehabilitative services thereby reducing the likelihood of
re-offending; and e to punish an offender by means of a financial penalty.
1.5 In addition, foreign offender conditions can be given, whether on their
own or in addition to the above conditions.
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0. This Code of Practice was prepared by the Secretary of State for Justice
under section 25 Criminal Justice Act 2003 and was published with the
consent of the Attorney General following public consultation. It was laid
before both Houses of Parliament and comes into force the day after the
Criminal Justice Act 2003 (Conditional Cautions: Code of Practice) Order
2013 comes into force. It extends to England and Wales. This Code of
Practice replaces any earlier versions of the Code of Practice. The DPP’s
guidance 1.9 Under section 37A of the Police and Criminal Evidence Act
1984 the DPP may issue guidance (“the DPP guidance”) for custody
officers and the CPS which will set out the offences and circumstances in
which a conditional caution is permitted. Any other relevant prosecutor
may publish similar guidance.

4. The five requirements 2.1 Section 23 of the 2003 Act sets out five
requirements that must all be met before a conditional caution may be
given. These are: (1) the authorised person must have evidence that the
offender has committed an offence; (2) the authorised person or relevant
prosecutor must determine that there is sufficient evidence to charge the
offender with the offence. The authorised person or relevant prosecutor
must also determine that a conditional caution should be given to the
offender in respect of the offence; (3) the offender must admit to the
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authorised person that he has committed the offence; (4) the authorised
person must explain the effect of the conditional caution and warn the
offender that failure to comply with any of the conditions may result in
prosecution for the offence; and (5) the offender must sign a document
containing: details of the offence, an admission that the offender committed
the offence, consent to be given a conditional caution and details of the
conditions attached to the conditional caution.
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@®_ The Full Code Test — evidential stage 2.3 The decision maker must be
satisfied that there is sufficient evidence to provide a realistic prospect of
conviction in respect of each offence.

2. Aim and purpose of conditional cautions 1.2 A conditional caution allows an
authorised person (usually a police officer) or a relevant prosecutor (usually
the CPS) to decide to give a caution with one or more conditions attached.
When an offender is given a conditional caution for an offence, criminal
proceedings for that offence are halted while the offender is given an
opportunity to comply with the conditions. Where the conditions are
complied with, the prosecution is not normally commenced. However,
where there is no reasonable excuse for non-compliance, criminal
proceedings may be commenced for the original offence and the
conditional caution will cease to have effect. A conditional caution can be
given for one or more offences.
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@9_ 6. Additional considerations 2.7 In addition to considering the public
interest test in deciding whether to give a conditional caution the decision
maker will take into account: e the seriousness of the offence; e the
circumstances of the case; e any views expressed by the victim; e any wider
neighbourhood or community considerations or concerns; e the
background, circumstances and previous offending history of the offender;
o the willingness of the offender to comply with possible conditions; e the
likely effect of the conditional caution; e the likely outcome if the case
proceeded to court; e other relevant guidance issued by a relevant
prosecutor; and e for foreign offender conditions whether the relevant
foreign offender can be removed from the UK
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@) The offender 2.11 Previous convictions, simple cautions and other out of
court disposals in relation to earlier offences do not preclude giving a
conditional caution to an offender in relation to the current offence. A
conditional caution may be appropriate where: o there has been a sufficient
lapse of time following a previous caution or conviction for the same or
similar type of offence to suggest that it had a sufficient deterrent effect; o
the current offence is low level; e the current offence is not similar or the
same as any previous offence; e giving a conditional caution is likely to be
the best outcome for the victim and the offender; e the offender has
previously complied with another form of out-ofcourt disposal.
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@b_7. Conditions Type of conditions 2.14 The conditions that can be attached
to a conditional caution must have one or more of the following objectives:
o Rehabilitation — conditions which help to modify the behaviour of the
offender, serve to reduce the likelihood of re-offending or help to
reintegrate the offender into society; e Reparation — conditions which serve
to repair the damage done either directly or indirectly by the offender; e
Punishment — financial penalty conditions which punish the offender for
their unlawful conduct.
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@)_ Foreign offender conditions 2.18 Foreign offender conditions3 may be
given to bring about the departure of the offender from the United Kingdom
and ensure that the offender does not return for a period of time. The
conditions may require the offender to: e regularly report to an immigration
office, reporting centre, police station or other similar place; e obtain or
assist authorities in obtaining a valid national travel document; or e comply
with any lawful instruction given by the Secretary of State or an
immigration officer.4 2.19 Foreign offender conditions can be given on
their own or in addition to one or more conditions that are rehabilitative,
reparative or punitive

@3_13. Administration of a conditional caution 3.1 The conditional caution
may be administered in a police station, court building, the offices of any
prosecutor or any other suitable location consistent with achieving the
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appropriate impact on the offender. Conditional cautions with foreign
offender conditions may also be administered at a port or immigration
removal centre or similar place.

3.2 It will not generally be appropriate to administer a conditional caution in
public (for example, in the street) or in the offender’s home. However, in
exceptional circumstances such as an elderly or vulnerable offender the
conditional caution may be administered in the offender’s home or similar
place, providing the correct procedure for administering the conditional
caution is adhered to.
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