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Abstract:

Procedure Law), which regulate all aspects of judicial
proceedings, such as the competent forum before which the case is
heard, the manner of litigation, and the enforcement of judgments.
Compliance with these rules and orders can only be secured
through the application of the doctrine of nullity, which ensures the
sound and effective implementation of the law and its procedural
rules. Various legislations have accordingly addressed the doctrine
of nullity and its effects within their procedural systems of
litigation—including the Saudi legal system under the Law of
Shari‘a Pleadings and the Criminal Procedure Law of 1435H—
given its close connection to procedural law, whose ultimate
objective is to secure the highest degree of justice.

However, the lack of clarity regarding the criterion upon which
the Saudi legislator relies when applying the sanction of nullity in
the absence of an express provision, in addition to the apparent
inconsistency in the standards set for civil (Shari‘a) actions, has
given rise to considerable ambiguity. The aim of this study is
therefore to identify and clarify the criterion upon which the Saudi
legislator relies in applying the sanction of nullity within the scope
of litigation procedures, employing an objective methodology that
combines induction and deduction. The study has reached the
following principal conclusions:

1. The Saudi legislator does not adhere to a fixed criterion for
the nullity of procedures. Rather, he applies both the
criterion of contravention of statutory provisions and the
criterion of failure to achieve the procedural purpose,
attaching to them a discretionary sanction of nullity. This
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results in a lack of uniformity and coherence within the
components of the Saudi legal system and produces
contradictions and inconsistencies in the application of its
provisions. The same conclusion applies to the Law of
Shari‘a Pleadings of 1435H.

Key Recommendations:

1. To amend Article 5 of the Law of Shari‘a Pleadings of
1435H, as well as Article 5/1 of its Implementing
Regulations, so as to harmonize their meanings, given that
one addresses formal nullity while the other appears to refer
to teleological (purpose-based) nullity.

2. The Saudi legislator should integrate both standards—the
nullity criterion based on failure to achieve the intended
purpose and the nullity -criterion based on formal
irregularity—while ensuring that the scope of each remains
distinct from the other.

3. Itis essential and imperative for the Saudi legislator to adopt
a defined philosophy in addressing the issue of divergent and
conflicting standards of nullity, given the serious
consequences of such inconsistencies, which must be
confined to the narrowest possible scope.

Keywords: Procedural Nullity, Purpose of the Procedure,
Procedural Form, Criteria of Nullity.
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» albatlan almadanii al'ijjrayiyu walmawduei, eabd alhamid
alshawaribi, algahirat 2007m.
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almaearif alqahirati.
* alsiyasati, 'aristu tarjamat 'ahmad lutfay alsayidu, alhayyat
aleamat lilkitab alqahirat 1979m.
» shrah qanun al'ijjra'at almadaniati, muhamad alshaykh eumr,
altabeat althaaminat alkhartum 2002.
« fikrat alnizam aleami al'adab aleamat fi alfigh walganuni, 'abu
jaefar eumar almansur dar aljamieat aljadidati, al'iiskandiriati, tal,
2010m.
e lisan alearab liabn manzuri, muhamad bin makram bin manzur
al'afriqii almisriu, t alawla, dar sadir birut.
* muhadarat fi qanun almurafaeat alsacudii 'ulqiat ealaa tulaab
jamieat hayili1435hi, bandar bin raja alshamri.
 mukhtar alsahahi, muhamad bin 'abi bakr bin eabd alqadir alraazi,
maktabat lubnan nashirun bayrut 1415 -1995, t 1, tahqiqu: mahmud
khatiru.
» malamih albatlan fi altashrieat alhadithati, muflih alqudati, dar
althagafat lilnashr waltawzie tal eaman2008m.
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* munazaeat altanfidh fi daw' altabieat alqanuniati, eiz aldiyn
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» nazariat aleaqd fi ganun alailtizamat waleuqud altashrie
almuqarani, muhamad alsharqawi

* nazariat albatlan, fathi wa'ilaa, risalat mugadimat linayl darajat
aldukturah fi alqanun likuliyat alhuquq jamieat alqahirat
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almaearif al'iiskandariat 1959m.

* alnazariat aleamat lilganuni, samir alsayid tanaghu, munshat
almaearif al'tiskandiriati.

* nazariat batlan altasarufi, jamil alsharqawi, ta2, alqahirat 1965.

» 'ahmad fadil eabaas alsaaeidi, huquq almutaham fi marhalat
altahqiq alaibtidayiy, risalat majistir, kuliyat alganun - aljamieat
almustansiriat, 2008m.

« alsharh : dar alfikri, bayrut, tahqiqu: muhamad ealish.

 eumar fakhri alhadithi, haqu almutaham fi muhakamat eadilatin,
ta2, dar althagafati, eamaan - al'urduni, 2010, sa207-208.

» 'ahmad fadil eabaas alsaaeidi, huquq almutaham fi marhalat
altahqiq alaibtidayiy, risalat majistir, kuliyat alganun - aljamieat
almustansiriati, 2008, s 70; wakadhalik eumar fakhri alhadithi,
haqu almutaham fi muhakamat eadilatin, ta2, dar althaqafati,
eamaan - al'urduni, 2010, sa207-208.

* nazariat albatlan wa'atharuha ealaa alhuquq alshareiat fi
algawanin al'ijrayiyat aljinayiyat alsuwdaniati, 'iibrahim alttjani
'ahmad, jamieat nayif lileulum al'amn alwatanii, aleami 2012m.

« albatlan fi nizam alajira'at aljazayiyat alsaeudii" lilduktur fahd
altirisi, majalat albuhuth alganuniat walaiqtisadiati, jamieat
almansurat aleadad 63 lisanat 2017m.

* alwsit fi qanun al'ijjra'at aljinayiyati, 'ahmad fathi sururu, dar
alnahdat alearabiati, t 1 lisanat 1993m.

» mabda alshareiat al'iijrayiyat fi nizam al'ijra'at aljazayiyat
alsacudiu, dirasat tasiliat muqaranat 'ahmad alwarqan, jamieat
nayif lileulum al'amniati, 201 1m.

» yanzur fi dhalik 'iilaa bahth bieunwan aldafe bialbatlan alnisbii
lileamal aliijrayiyi aljazayiyi dirasatan fi daw' al'anzimat
alijjrayiyat aljazayiyat fi almamlakat alearabiat alsaeudiat
lilbahithi: almutayri, fawaz bin khalaf alllwyhaqi, majalat albuhuth
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alfighiat walganuniati, jamieat al'azhar - kuliyat alsharieat
walganun bidimanhur aleadad 40 j 1 lisanat 2023 m

» mabadi algada' almadani, wajdi raghib fahmi, dar alfikr alearabii,
algahirati, altabeat al'awalii 1968mi.

* sharah qanun almurafaeat almadaniat waltijariat alliybi, 'iibrahim
'abu alnaja, dar aljamieat aljadidat lilnashri, altabeat al'uwlaa:
1998m.

* nazariat albatlan fi ganun almurafaeati, fathi wali, 'ahmad mabhir,
zighlul, munsha‘at almaearif ta2, aliiskandiria.

» altaeliq ealaa 'usul almuhakamat almadaniat bayn alnasi
waliajtihad walfigh "dirasat muqaranati", 'alyas 'abu eid, manshurat
alhalabii alhuqugqiati, bayrut ta:1 lisanat 1988m.

» almusueat alshaamilat fi altaeliq ealaa ganun almurafaeati,
'ahmad miliji, nadi alqudaat t 11 lisanat 212m.

» aleuyub almubtilat lilhikmi, al'ansarii hasan alnaydani, dar
aljamieat aljadidati- al'iiskandariat 2009m.

* bhath bieunwani: al'iijra' alqadayiyu bayn albatlan watuhaqiq
alghayat dirasatan tahliliatan fi alganun almisrii wal'iimarati, eabd
allah eabd alhay alsaawi majalat alzahrat aleadad (31).

» mahalu aljaza' al'ijjrayly, muhamad riad alrubueahu, almarkaz
algawmiu lil'iisdarat alqanuniat alqahirat ta: alawli alqahirat
2020m.

 sharh nizam alfijra'at aljazayiyat alsueudiu, eabd alhamid bin
eabd allah alharqani, maktabat almalik fahd alwataniat alriyad ta:1
1442h.

« 'ahkam albatalan fi nizam almurafaeat alsacudii ealaa daw' alfigh
al'iislamii, risala (majistir)-, eabd aleaziz muhamad aleabd allatifi, -
jamieat nayif alearabiat lileulum al'amniati, kuliyat aldirasat
aleulya, qism aleadalat aljinayiyati, 2004 m.

« alaijtihad la yungad bialaijtihadi, salith sulayman muhamad
alyusif, bahath bieunwan darisat tasiliat watatbiqiat manshurat
bimajalat aleadl alsaeudiat alsaadirat min wizarat aleadl alsacudiat
aleudadu44 shawal 1430h.

« alaijtihad min kitab altalkhis li'iimam alharamayni, eabd almalik
bin eabd allah bin yusif aljuaynii 'abu almaeali, dar algalam
tahqiqu: da. eabd alhamid 'abu zanid, t 1, dar aleulum althaqafiat -
dimashq - 1408.
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« al'ashbah walnazayir, eabd alrahman bin 'abi bakr alsuyuti, t
alawla, dar alnashra: dar alkutub aleilmiat - bayrut - 1403hi.

» lielam almugiein ean rabi alealamina, muhamad bin 'abi bakr bin
'ayuwb bin saed shams aldiyn abn giam aljawziati, muhamad eabd
alsalam 'tibrahim, dar alkutub aleilmiat - bayrut altabeati:1, 1411h -
199 1m.

 bhath bieunwan qawaeid aleadalat walwijdan alsalim fi ganun
al'iijra'at almadaniat 1983m, sami eabd alhamid 'iibrahim 'ahmadu,
manshur bimajalat hawd alniyl aleadad 20 lisanat 2016m.

« alburhan fi 'usul alfigah, eabd almalik bin eabd allh bin yusif
aljuaynii 'abu almaeali 1imam alharmayni, tahqiqu: eabd aleazim
aldiyb, alnaashir: dawlat qatar ealaa nafaqat sahb alsimat alshaykh
khalifat bin hamd al thani 'amir dawlat qatr, tal 1399h.
 almustasfaa fi eilm al'usuli, muhamad bin muhamad alghazalii
'abu hamid, t 1, dar alkutub aleilmiat - bayrut - hal413, tahqiqu:
muhamad eabd alsalam eabd alshaafi.

 rudat altaalibin waeumdat almuftina, alnawawiu, t althaaniatu,
dar alnashri: almaktab al'iislamia, bayrut - 1405hi.

« almughaniy fi figh aliimam 'ahmad bin hanbal alshaybani, eabd
allh bin 'ahmad bin qidamat almaqdisii 'abu muhamad, t 1, dar
alfikr - bayrut 1405hi.

* nazariat al'akhdh bima ma jaraa bih aleamali, qutb bisyuni, bahth
manshur bimajalat aleadl aleadad 43 rajab 1430hi.

» ktab algawaeid alfighiat watatbigatuha fi almadhahib al'arbaeati,
muhamad mustafaa alzuhayli, alnaashir: dar alfikr - dimashqa,
altabeatu: al'uwlaa, 1427 hu

» alkashif fi sharh nizam almurafaeat alshareiat alsueudii, eabd allh
bin muhamad bin saed al khanin, maktabat aleabikan, ta3, 1430hi-
2009m.

 algawanin walmajalaat:

* nizam almueamalat almadaniat alsueudiu 1444hi.

* ganun 'usul al'ahkam al'urduniyi 1995m.

* ganun 'usul al'ahkam algadayiyat alsuwdanii 1983.

* qanun 'usul almuhakamat almadaniat allubnaniu 1983m

* ganun al'iijra'at almadaniat alsuwdaniu 1983 m.

 ganun almurafaeat alshareiat alsueudiu 1435hi.

» nizam alhukm al'asasii alsueudii 1412hi.

* nizam alqada' alsueudii 1428hi.
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* nizam al'iijra'at aljazayiyat alsueudiu 143 5hi.

* qanun almurafaeat alfaransiu lisanat 1975

* ganun almurafaeat almisrii 2007m.

 ganun almueamalat almadaniat alsuwdaniu 1984m.

» wizarat aleadl majalat alaihkam alqadayiyat lisanat 1433h.
» wizarat aleadl majalat alaihkam alqadayiyat lisanat 1434h.
* wizarat aleadl majalat alaihkam alqadayiyat lisanat 1435h.
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