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(2) Les personnes morales sont devenues dans la société moderne une composante majeure et
quotidienne, de facon qu'elles constituent notre environnement €économique, industriel et
social. Nous traitons avec elles, nous sommes sollicités par elles. Leur montée en puissance
dans la société¢ a automatiquement conséquence qu'elles se sont engagées sur la route
criminelle, tout a fait comme les personnes physiques.

Géromés Sofie, La responsabilité pénale de la personne eu pour : morale: une étude
comparative. In: Revue internationale de droit comparé¢. Vol. 48 N°3, Juillet-septembre, 1996,
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(10) Les personnes morales sont devenues dans la société moderne une composante majeure et
quotidienne, de fagcon qu'elles constituent notre environnement économique, industriel et
social. Nous traitons avec elles, nous sommes sollicités par elles. Leur montée en puissance
dans la société¢ a automatiquement conséquence qu'elles se sont engagées sur la route
criminelle, tout a fait comme les personnes physiques.

Géromés Sofie, La responsabilit¢ pénale de la personne eu pour : morale: une étude
comparative. In: Revue internationale de droit comparé. Vol. 48 N°3, Juillet-septembre, 1996,
P.535.
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(23) That the term "person" is broadly defined in the U.S. courts to include "corporations,
companies, associations, firms, partnerships, societies, and joint stock companies, as well as
individuals —.

Ved P. Nanda, Corporate Criminal Liability in the United States: Is a New Approach
Warranted?, American Journal of Comparative Law, Vol. 58, 2010, P.610.

(24) sec.32: (d) ... except that when such person is a person other than a natural person, a fine not
exceeding $25,000,000 may be imposed.
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(31) V.S. Khanna, Corporate criminal liability: what purpose does it serve? Harvard Law Review,
Volume 109, Number 7, May 1996, P.1479.
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(33) This has created difficulties in how to hold these artificial legal personalities criminally liable.

The major obstacle to holding companies liable is that the criminal law was developed to

punish individuals. The application of human-based concepts, such as actus reus and men rea,
to corporations was always going to prove problematic.

Neil Cavanagh, Corporate Criminal Liability, An Assessment of the Models of Fault, The
Journal of Criminal Law, 2011, P.414.
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2003, P.394.

(37) G. R. Sullivan, The Attribution of Culpability to Limited Companies, The Cambridge Law
Journal Vol. 55, No. 3 (Nov., 1996), P.515

(38) Mark Pieth And Radha Ivory, Corporate Criminal Liability, Comparative Perspectives On
Law And Justice, Volume 9, Springer, 2011, P.16
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(45) John Hasan's, The Centenary of a Mistake: One Hundred Years of Corporate Criminal
Liability, American law review, 20 Aug, 2009, P.16.
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(49) Andrew Weissmann And David Newman, Rethinking Criminal Corporate Liability, Indiana
Law Journal, Volume 82, Issue 2, Article 5, 2007, P.428.
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(53) John Hasan's, The Centenary of a Mistake: One Hundred Years of Corporate Criminal
Liability, Op. Cit, P.19.
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(56) In addition, a situation in which corporations are not prosecuted or punished for law breaking
which would have been otherwise prosecuted in the case of individuals can in itself violate
public perception of the fairness of the legal system. Not only does a failure to punish
corporate crime render some moral violations unanswered and fails to express the moral
condemnation caused by the criminal act, but it also creates a sense of differential treatment
that unjustly favours corporations. A violation of the perceived equality in the application of
the law can easily be seen as a double legal standard in the prosecution of individual versus
corporate crime and is likely to cause public outrage which will undermine public trust in the
law and in law enforcement institutions.

(57) Dominik Brodowski, Manuel Espinoza de los Monteros de la Parra, Klaus Tiedemann,
Joachim Vogel, Regulacion Corporate Criminal Liability, Springer, 2014, P.35.

(58) the company should be held responsible for the conduct of its employees because it has not
taken the necessary steps to prevent and detect such crimes from occurring. By its corporate
policies. or lack thereof, it demonstrates that it is willing to encourage - or at least condone
criminal conduct that redounds to the benefit of the corporation.

Andrew Weissmann And David Newman, Rethinking Criminal Corporate Liability, Indiana
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(60) certain French legal scholars questioned the constitutionality of corporate criminal liability.
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More precisely, they asked whether this liability did not itself threaten the principle of
personnalité des peines. The Conseil constitutionnel did not hand down a decision on this
important question when the law came into force. It first had occasion to consider this matter
and hand down a ruling 4 years later when scrutinizing the law of May 11, 1998 concerning
the entrance and residency of foreigners into France. The law in question, which penalized the
aiding of immigrants who entered and resided illegally in France, granted immunity from
prosecution to certain humanitarian associations. The Conseil constitutional held that this
immunity was contrary to the constitution not only because it only benefitted some
associations who were arbitrarily chosen by the Minister of Interior, but also because the
objectives of the legislator, in this case regulating immigration, "could justify a system of
criminal sanctions applicable to both natural persons and legal persons". The law could, thus,
"establish, while still respecting constitutional principles, rules concerning the
characterization of felonies and misdemeanours created by the legislator, as well as the
applicable sentences". The Conseil constitutional admitted that certain natural and legal
persons could benefit from criminal immunity granted by the legislature provided that the
principles of legality and equality were not violated. So, indirectly, the Conseil constitutional
recognized the constitutionality of corporate criminal liability .

Katrin Deckert, Corporate Criminal Liability in France, Chapter 5, In Comparative
Perspectives On Law And Justice, Volume 9, Springer, 2011, P.151.

(61) Generally, a corporation may be held criminally responsible for the illegal conduct of its
employees if: (1) the illegal act was committed while the employee was acting within the
Scope of employment, and (2) the employee's conduct was undertaken, at least in part, for the
benefit of the corporation.

Mark A. Rush and Brian F. Saulnier, how corporations can avoid or minimize federal criminal
liability for the illegal acts of employees, Kirkpatrick & Lockhart LLP's Pittsburgh office,
1999, P.3.
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(62) Bernard Bouloc, La responsabilit¢é pénale des entreprises en droit francais, Revue
internationale de droit comparé, Vol. 46 N°2, Avril-juin 1994, P.672.
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(67) Géraldine Danjaume- Racchini et Frank Arpin-Gonnet, Droit pénal général, ler édition,
L'HERMES, 1994, P.169.
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