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Abstract

The transition of numerous countries toward integrating artificial
intelligence (Al) technologies in managing public facilities and
delivering services has spurred a host of legal questions and
concerns that are increasingly capturing the attention of the global
legal community. At the heart of these issues lies the unprecedented
nature of Al, as machines are now capable of independent decision-
making without human oversight—a unique phenomenon from a
legal perspective, which challenges many established legal
doctrines.

Within the realm of comparative public law, scholars have engaged
in extensive analysis and foundational work on two primary issues.
First is the extent to which delegating specific administrative tasks to
Al may be equated with delegating public functions, akin to an
administrative superior delegating responsibilities to subordinate
public employees, and whether the existing legal framework for
delegation can adequately address this concept. Second is the legal
classification of final administrative decisions made by Al, including
whether these decisions can be evaluated under the general theory
of administrative decisions.

Keywords: artificial intelligence, automated administrative
decisions, delegation of public authority.
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(*» Martin Ebers and Paloma Krddt Tupay, Artificial Intelligence and Machine Learning Powered

Public Service Delivery in Estonia: Opportunities and Legal Challenges, Springer International
Publishing, 2023, p. 85
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23 " Article (3) of the Estonian Constitution “Governmental authority is exercised solely pursuant
to the Constitution and laws which are in conformity therewith. Generally recognised principles
and rules of international law are an inseparable part of the Estonian legal system”

(** Article (54) of the Estonian Administrative Procedures Act “An administrative act is lawful if
it is issued by a competent administrative authority pursuant to legislation in force at the moment
of the issue, is in accordance with the legislation in force, is proportional, does not abuse discretion,
and is in compliance with the requirements for formal validity.”

(*® Article 4(1) of the Estonian Administrative Procedures Act “The right of discretion (discretion)
is an authorisation granted to an administrative authority by law to consider making a resolution or
choose between different resolutions.”

(* Martin Ebers and Paloma Krddt Tupay, Artificial Intelligence and Machine Learning Powered

Public Service Delivery in Estonia: Opportunities and Legal Challenges, Springer International
Publishing, 2023, p. 88
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(* Nele Parrest, Constitutional Boundaries of Transfer of Public Functions to Private Sector in
Estonia, Juridica International Law Review, University of Tartu, 2009
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(*” Martin Ebers and Paloma Krddt Tupay, Artificial Intelligence and Machine Learning Powered

Public Service Delivery in Estonia: Opportunities and Legal Challenges, Springer International
Publishing, 2023, p. 93
D Markku Suksi, The Rule of Law and Automated Decision-Making: Exploring Fundamentals of

Algorithmic Governance, Springer International Publishing, 2023, p. 21
2 Markku Suksi, The Rule of Law and Automated Decision-Making: Exploring Fundamentals of

Algorithmic Governance, Springer International Publishing, 2023, p. 21
@3 Jennifer Cobbe, Administrative Law and the Machines of Government: Judicial Review of

Automated Public Sector Decision Making, Cambridge University Press, 2019, p. 20
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(*® Ivo Pilving and Monika Mikiver, A Kratt as an Administrative Body: Algorithmic Decisions
and Principles of Administrative Law, Yearbook of Estonian Courts, 2019, Transition to Digital
Proceedings and Information Technology in Justice, https://aastaraamat.riigikohus.ee/en/a-kratt-as-
an-administrative-body-algorithmic-decisions-and-principles-of-administrative-law/
(*” Article 5(1) of the Estonian Administrative Procedures Act" An administrative authority shall

determine the form of procedural acts and other details of administrative procedure on the basis of
the right of discretion unless otherwise provided by an Act or regulation".
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(*¥Ivo Pilving and Monika Mikiver, A Kratt as an Administrative Body: Algorithmic Decisions and

Principles of Administrative Law, Yearbook of Estonian Courts, 2019, Transition to Digital
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®7) Martin Ebers and Paloma Krddt Tupay, Artificial Intelligence and Machine Learning Powered

Public Service Delivery in Estonia: Opportunities and Legal Challenges, Springer International
Publishing, 2023, p. 96
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(°? Jens-Peter Schneider and Franka Enderlein, Automated Decision-Making Systems in German
Administrative Law, CERIDAP, Issue 1, 2023, p. 101

Cead) gy} 1)
(°Y Tax Code (AO) Section 155 There is a reason for processing by public officials in particular if

the taxpayer has provided information within the meaning of Section 150 Paragraph 7 in a
designated section or data field of the tax return.
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% Tax Code (AO) Section 155 ""The tax authorities can carry out, correct, withdraw, revoke, cancel

or change tax assessments as well as offsetting tax deductions and advance payments based on the
information available to them and the taxpayer's information exclusively on an automated basis,
unless there is reason to do so in the individual case by public officials edit".

% Section 28 of the Swedish Administrative Procedures Act: “A decision can be made by an officer

on their own or by several jointly or be made automatically...”.
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©7 Jane Reichel, Regulating Automation of Swedish Public Administration, CERIDAP, 2034, p. 77
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9 Legislative bill 2015/16:1 utg.omr. 22 p. 120.

(100) Swedish Governmental Enquiry 2010:29 A New Administrative Procedures Act [En

nyforvaltningslag], p. 21, 206; Legislative bill 2016/17:180, p. 141, 170; Swedish Governmental
Enquiry 2018:25, op cite n 6, p. 126.
(9 Jane Reichel, Regulating Automation of Swedish Public Administration, CERIDAP, 2034, p.78
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(194 nGQection 28 of the Swedish The Administrative Procedure Act “A decision can be made by an

officer on their own or by several jointly or be made automatically. In the final processing of a
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determination. When several persons shall make a decision jointly and are unable to agree, the chair
shall present the various proposals for a decision put forward. Each proposal shall be presented so
that it can be answered to by either a yes or a no. When those taking part in the determination have
had the opportunity to take positions on the proposals, the chair makes known what has, in their
opinion, been decided. This 1is the decision unless a vote is requested”.
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administrative-procedure-act-2017900/

(19%) Jane Reichel, Regulating Automation of Swedish Public Administration, CERIDAP, 2034,
p.AY

(199 Chap 6, 37-38 §§ Local Government Act (2017:725); Legislative bill 2021/22:125, p. 23 et
seq.

197) Jane Reichel, Regulating Automation of Swedish Public Administration, CERIDAP, 2034, p.
86
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