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L'IMPACT DE CORONAVIRUS-COVID-19 SUR LES OBLIGATIONS
CONTRACTUELLES

PAR
Professeur Dr. Ragaie Hussein EL SHETEWI
Professeur de droit international privé
Faculté de droit, Université Sadat

Depuis que le Coronavirus COVID-19 a été signalé pour la premiere fois a Wuhan,
en Chine, en décembre 2020, des pays du monde entier ont cherché a imposer des
interdictions de voyager, a mettre en quarantaine les citoyens et a isoler les personnes
infectées afin de stopper la propagation du nouveau virus.

Dans le monde entier, I'impact total de I'épidémie et les mesures d'urgence qui en
résultent sur le commerce international restent a voir, mais beaucoup des personnes
ont signalé¢ d'importantes perturbations commerciales et opérationnelles, notamment
des fermetures de lieux de travail et de ports, des perturbations des canaux
d'approvisionnement et de distribution, une pénurie de main-d'ceuvre et un
affaiblissement de demande régionale et internationale. Etant donné la nature
inattendue de 1'épidémie, I'attention s'est concentrée sur la perspective que les parties
aux contrats commerciaux puissent invoquer la force majeure et d'autres concepts
juridiques dans ces contrats afin d'excuser le retard ou l'inexécution de leurs
obligations. De nombreuses réclamations de force majeure impliquant un acheteur ou
un fournisseur ont déja été rapportées dans les médias mondiaux et il semble probable
que des réclamations de portée plus large suivront, car les effets d'entrainement de
'épidémie se répandront dans le monde entier. Tout contrat comportant une clause
spécifique de force majeure peut faire 1'objet d'une réclamation. Les contrats régis par
un cadre de droit civil qui accorde des recours en cas de force majeure, qu'ils soient ou
non inscrits dans le contrat, peuvent également faire I'objet de la réclamation. L'effet
de 1'épidémie sur les fournisseurs est évident. Les mesures d'urgence ayant une
incidence sur les marchandises, les travailleurs et la logistique, de nombreux
fournisseurs semblent incapables de remplir leurs obligations contractuelles dans les
délais prescrits ou ne les ont pas du tout. Mais invoquer la force majeure peut
¢galement intéresser les acheteurs, soit parce que la prise de livraison dans le cadre du
contrat a ét¢ impactée, soit en raison de perturbations sur les marchés.

1 - Position de l'Organisation Mondiale de la Santé (OMS):

En février 2020, 1'Organisation Mondiale de la Santé a déclaré que I'épidémie de
Coronavirus COVID-19 constituait une urgence de santé publique de portée
internationale (USPPI), et lell mars 2020 le Dr.Tadros Adhanom Ghebreyesus,
directeur général de 'OMS, a déclaré lors d'une conférence de presse : "Coronavirus
COVID-19 n'est pas seulement une crise de santé publique, c'est une crise qui touchera
tous les secteurs, donc chaque secteur et chaque individu doit étre impliqué dans les



combats". L'épidémie est devenue une menace mondiale et son impact dans le monde
entier, signalant plus de 180 000 cas de coronavirus dans plus de 170 pays et territoires
a travers le monde et le risque soutenu de nouvelles propagé. Les gouvernements ont
commencé a mettre en ceuvre des mesures drastiques pour atténuer la propagation de
'épidémie, notamment des confinements, quarantaines, fermeture des restaurants, des
cafés, des centres commerciaux et des magasins, l'interdiction des rassemblements de
masse, l'annulation d'événements et de conférences a l1'échelle mondiale et
l'interdiction stricte des voyages par air, mer, fer et sol. Il ne fait aucun doute que
Coronavirus COVID-19 a eu, et continuera d'avoir, un impact négatif sur I'économie
mondiale. Avec la perturbation des chaines d'approvisionnement et des opérations
commerciales internes et internationales, de nombreux particuliers et entreprises seront
certainement incapables de remplir leurs obligations contractuelles existantes. Alors,
comment les entreprises peuvent-elles considérer leurs contrats de secours?

2 - La Position Juridique Mondiale:

Dans le monde juridique, il existe de plusieurs concepts et doctrines juridiques dans
les pays de droit civil et ceux de la common law qui peuvent étre légalement
appliquées a 1'épidémie de COVID-19 pour dispenser les parties concernées dans un
contrat de l'inexécution de leurs obligations contractuelles. Nous présenterons ci-
dessous les trois principals concepts comme suit :

2.1. Notion de la Force Majeure:

Lorsque le Coronavirus COVID-19 provoque une interruption des activités de
'exécution des obligations contractuelles, la question est de savoir si une partie peut
invoquer la force majeure comme un ¢événement extraordinaire indépendant de la
volonté des parties pour ne pas remplir leurs obligations, en particulier apres les pays
du monde ont imposé des interdictions de voyager et de tourisme, mettre en
quarantaine les citoyens et isoler les personnes infectées afin de stopper la propagation
de I'épidémie?

Le terme "force majeure" dérive du droit civil francais (le code Napoléon)
influencé par la civilisation roumaine et a été appliqué a plusieurs autres juridictions
de droit civil. De nombreux systemes juridiques ont des définitions législatives
spécifiques de la force majeure qui s'appliquent, soit que le contrat contienne ou non
une clause de force majeure. Le terme est codifié et apparait dans de nombreux pays
de droit civil (comme par exemple I'ltalie, la France, I'Espagne, I'Allemagne, la
Belgique, les Pays-Bas, la Danemark, la Suéde, la Finlande, ....... ). Ainsi, les clauses
de force majeure servent de précaution contre les risques posés par certains
événements ¢conomiques, politiques et de catastrophes naturelles. En examinant
attentivement la loi applicable et en rédigeant une clause de force majeure adaptée a
l'accord, la clause de force majeure peut venir a la rescousse lorsque de tels
événements se produisent. La force majeure est une clause courante dans
les contrats qui dégage essentiellement
les deux parties de toute responsabilité ou obligation lorsqu'un événement ou une



circonstance extraordinaire échappant au contrdle des parties, comme une guerre ,
une greve , une émeute , un crime, une €pidémie ou un événement décrit par le terme
juridique "force majeure”, empéche l'une des parties ou les deux de s'acquitter de

leurs obligations en vertu du contrat. La force majeure est généralement destinée a

inclure des événements hors du contrdle raisonnable d'une partie,

et ne couvre donc pas :

« Tout résultat de la négligence ou de la malveillance d'une partie, qui a un effet
défavorable significatif sur la capacité de cette partie a remplir ses obligations.

- Tout résultat des conséquences habituelles et naturelles de la force extérieure: (a) si
la cause est une pluie ordinaire prévisible, ce n'est probablement pas un cas de
force majeure, (b) si la cause est une crue soudaine qui endommage le lieu ou rend
'événement dangereux pour y assister, alors il s'agit presque certainement d'un cas
de force majeure , autre que lorsque le lieu était dans une plaine inondable connue
ou que la zone du lieu était connue pour étre soumis a des pluies torrentielles; (¢)
certaines causes pourraient étre des cas limites discutables qui doivent étre
appréciés a la lumiere des circonstances.

- Toutes les circonstances qui sont spécifiquement envisagées (incluses) dans le
contrat, par exemple, si le contrat pour 1'événement en plein air le permet ou I'exige
spécifiquement en cas de pluie.

En droit international, il fait référence a une force irrésistible ou a un événement
imprévu échappant au contréle d'un Etat, ce qui rend matériellement impossible le
respect d'une obligation internationale et est lié au concept d'état d'urgence. Les
tribunaux présument que les contrats commerciaux internationaux sont rédigés avec
une évaluation professionnelle des risques déja incluse dans le contrat négocié. Ce sont
donc les parties elles-mémes qui doivent prendre des précautions contre la
matérialisation du risque en incluant des clauses de force majeure soigneusement
rédigées dans leurs contrats. Cela est particulierement vrai lorsqu'il s'agit de contrats
qui spécifient que la loi applicable est la loi d'une juridiction de common law, car il n'y
a pas de notion de force majeure en common law. Au contraire, la force majeure est
généralement traitée dans les juridictions de common law comme une créature du
consentement, et en tant que tel, ne s'appliquera que lorsqu'une clause de force
majeure est incluse dans un contrat. Cela refléte le point de vue selon lequel ces
clauses sont utilisées pour répartir le risque si un événement donné se produit. En
revanche, l'inclusion d'une clause de force majeure dans un contrat régi par la
juridiction de droit civil, qui reconnait généralement la doctrine de la force majeure,
permet aux parties de contourner d'éventuelles limitations de la doctrine énoncée dans
la loi applicable. Que la source des droits de force majeure soit la législation ou les
termes du contrat, les régimes de force majeure fonctionnent généralement en excusant
l'inexécution par une partie de ses obligations contractuelles lorsque 1'inexécution est
causée par un événement de force majeure défini. Recours autrement disponibles pour
les parties lorsque le contrat devient impossible, difficile ou onéreux a exécuter en
raison d'événements indépendants de la volonté de la partie concernée. Pour
déterminer si un événement est un événement de force majeure, il faut normalement
appliquer le critere objectif figurant dans la loi applicable ou écrit dans le
contrat. Dans les concepts généraux de force majeure, un événement constitue un cas
de force majeure est un événement ou une situation objective qui est




(1) imprévisible au moment de la conclusion du contrat; (2) inévitable en termes
d'occurrence ou d'impact; et (3) impossible surpasser. Il doit exister un lien de
causalité entre I'événement de force majeure et le manquement de la partie concernée a
ses obligations (c'est-a-dire que la partie affectée doit établir que 1'événement de force
majeure a causé l'inexécution). Un cas de force majeure peut également étre la force
¢crasante elle-méme, ce qui empéche l'exécution d'un contrat, il s'agit en
fait des défenses d' impossibilité ou d' impraticabilité. L' importance ~ de  la clause
de force majeure dans un contrat ne peut pas étre surestimée car elle libére une partie
d'une obligation en vertu du contrat (ou suspend cette obligation). Il est a noter que
certains systémes juridiques limitent la force majeure a un Acte de Dieu (comme les
inondations, les tremblements de terre, ouragans, etc.) mais excluent les défaillances
humaines ou techniques (tels que les actes de guerre, les activités terroristes,
les conflits de travail, ou de I' interruption ou défaillance des systemes d'électricité ou
de communications). Le point consultatif est dans la rédaction du contrat pour faire
une distinction entre I'Acte de Dieu et les autres formes de force majeure.

2.1.1. Force Majeure dans les Pays de Droit Civil :

La doctrine de la force majeure trouve son origine dans les systemes de droit
civil. Elle s'applique a I'inexécution d'un contrat, que le contrat contienne ou non une
clause de force majeure. Cependant, comme I'a expliqué un auteur, «il existe des
différences substantielles entre les législations nationales quant a la nature des
événements qui se qualifient, qu'une impraticabilité¢ extréme soit suffisante ou non, et
la nature de la réparation, entre autres». On considére généralement que les
dispositions de la force majeure ne sont pas d'ordre public dans les juridictions de droit
civil. Par conséquent, une clause de force majeure dans un contrat peut s'écarter des
exigences légales de la doctrine de force majeure prévue par le systeme juridique. Les
pays de droit civil different souvent dans la pratique de la force majeure
contractuelle. La force majeure contractuelle peut €tre, dans sa portée et ses recours,
plus large ou plus étroite que les régimes de droit civil plus rigides, selon le pouvoir de
négociation des parties au moment de la conclusion du contrat et la maniere dont cela
s'est traduit dans la rédaction du contrat en question. En regle générale, il sera plus
facile de déposer une réclamation pour cas de force majeure si I'événement est
répertori¢ (bien que les autres exigences du test objectif doivent toujours étre
remplies). Alors que les épidémies sont rares dans les temps modernes, la mémoire
récente comprend le SARS, Ebola et diverses épidémies graves de grippe. Les
épidémies surviennent assez fréquemment, bien que les parties aient pu
spécifiquement inclure «épidémie» comme des ¢événements de force majeure
répertoriés ou elles peuvent étre englobées dans des termes plus généraux tels que
«maladiey, «l'action  gouvernementale»; «Ordre  du  gouvernement»; «Urgence
nationale»; «quarantaine» ou «confinement.

Les criteres traditionnels de force majeure sont I'imprévisibilité, I'inévitabilité et
l'effet de rendre la performance impossible. Dans la clause de «force majeure», cela
signifie un événement ou une circonstance exceptionnelle: (1) qui échappe au contrdle
d'une partie, (2) contre laquelle cette partie n'aurait pas pu raisonnablement se
prévaloir avant de conclure le contrat, (3) qui, ayant surgi, cette Partie n'aurait pas pu



raisonnablement éviter ou surmonter, et (4) ce qui n'est pas substantiellement
imputable a l'autre Partie. Les clauses qui définissent le concept de force majeure
excluent souvent certains des criteéres traditionnels - le plus souvent l'imprévisibilité -
et appliquent systématiquement une norme moins rigoureuse. D'autres clauses de force
majeure ne définissent pas la notion de force majeure mais font plutot référence a une
source externe telle que «causes de force majeure généralement reconnues» ou «cas de
force majeure admis par la jurisprudence d'un tel pays».

2.1.2. Force Majeure et la Loi Applicable :

Il est important de noter que tous les systemes juridiques du monde traitent de la
notion de force majeure. Une distinction peut généralement étre établie entre les pays
de droit civil, dans lesquels la doctrine s'applique généralement, et les pays
de la common law, qui n'ont généralement pas d'application générale du concept de
force majeure (bien qu'il existe des variantes, comme dans certaines anciennes
colonies anglaises), le concept du droit anglais de «frustration» et le concept du droit
américain d '«impraticabilité commerciale»). Etant donné sa quasi-inexistence dans les
systemes de la common law, les parties souhaitant invoquer la force majeure n'ont
d'autre choix que de définir le concept dans leurs contrats régis par le droit d'une
juridiction de la common law. Par contre, I'un des principaux objectifs de l'inclusion
d'une clause de force majeure dans un contrat régi par une juridiction de droit civil est
que la clause permet aux parties de contourner les éventuelles limitations de la loi
applicable. Les dispositions nationales peuvent &étre soit trop restrictives soit trop
larges et ne refletent pas nécessairement les intéréts et les intentions des parties
concernant la répartition des risques. S'il est dans I'intérét des parties d'élargir (ou de
restreindre) la portée de la notion de loi applicable, la clause devrait étre explicite a cet
¢gard. Bien que le role de la loi applicable soit considérablement réduit lorsque les
termes du contrat sont clairs et complets, les choix de loi peuvent encore jouer un role
important dans l'interprétation de la clause de force majeure dans le contrat ou de la
doctrine de la force majeure de maniere plus générale.

2.1.3. Force Majeure dans les Pays de la Common Law :

I1 lui reste a démontrer que le risque d'inexécution était imprévisible et ne pouvait
étre atténué et que la performance est vraiment impossible ou financierement
difficile. Ainsi, aucune des parties aux présentes ne sera responsable de tout
manquement a l'exécution dit a des causes indépendantes de sa volonté, dont la
survenance n'aurait pas pu étre empéchée par l'exercice d'une diligence raisonnable,
comme les cas de force majeure. Dans certains cas, la clause de force majeure peut
mentionner spécifiquement une épidémie mondiale. Cependant, méme si I'épidémie de
Coronavirus- COVID-19 elle-méme n'est pas considérée comme un événement de
force majeure car elle n'est pas prévue dans une clause spécifique du contrat comme
un événement de force majeure, ou si elle ne rend pas I'exécution impossible, les
confinements, les quarantaines, les restrictions de voyage et les interdictions, les
limitations aux activités commerciales normales imposées par les gouvernements
constituent des actes «d'interdiction gouvernementale» valables excusant I'inexécution



des obligations contractuelles. Lorsque le contrat est régi par un systéme de la
common law, les tribunaux compétents reconnaissent généralement la liberté des
parties de convenir d'une réparation large ou étroite en cas de force majeure. Une
complication est que le terme «force majeure» est également parfois utilisé pour faire
référence a d'autres dispositions s'appliquant fréquemment a des événements de
survenance exceptionnels tels que les clauses de «contrainte» et celles créant un cadre
pour apporter des modifications au contrat en cas de changements importants de
circonstances, ce qui constitue un cas de force majeure et le test objectif précis dépend
du libell¢ spécifique de la disposition. Alors que les systémes de la common law
adoptent généralement une approche cohérente, des variations (certaines subtiles)
persistent et il est important d'aborder l'interprétation de chaque clause de force
majeure par rapport a la jurisprudence correspondante. Jusqu'a une date assez récente,
les tribunaux anglais ont appliqué un critere d'imprévisibilité aux événements de force
majeure et ils ont jugé que la partie concernée devait aussi généralement étre «préte,
disposée et capable» a exécuter le contrat, sauf en cas de force majeure. En regle
générale, la partie concernée est dispensée de l'inexécution pertinente pendant que
I'événement de force majeure (ou ses effets) persiste.

La common law anglaise n'applique pas automatiquement les principes de force
majeure aux contrats. Parties aux contrats de droit commun anglais qui souhaitent
avoir un cas de force majeure la réparation doivent préciser ce qui constitue un cas de
force majeure dans le contrat lui-méme. Le fait de ne pas le faire signifie qu'un
événement de surveillance qui empéche I'exécution du contrat ne sera pas pris comme
un événement de force majeure, de maniere a fournir une dispense d'exécution parce
qu'il n'a pas été désigné comme €vénement admissible dans le contrat. La force
majeure a une large application dans les pays de la common law (Angleterre et Ecosse,
Irlande, Etats-Unis sauf 1'Etat de Louisiane, Canada sauf pour la région de Québec,
..... ) et est fréquemment utilis€ dans les contrats commerciaux régis par de tels
systemes de la common law en raison des recours limités dont disposent autrement les
parties lorsque le contrat de la common law devient impossible, difficile ou onéreux a
exécuter en raison d'événements échappant au contrdle raisonnable de la partie
concernée et ne pouvait pas avoir été prévu, ou, si I'événement aurait pu étre prévu, est
un événement inévitable.Tel qu'interprété par les tribunaux anglais et américains,
l'expression "force majeure” a une signification plus étendue que «I'Acte de Dieu». Le
point clé est que, bien qu'il soit inhabituel que la définition exige que I'événement
pertinent (I'épidémie de Coronavirus COVID-19) soit imprévisible (étant donné que
les événements de force majeure sont souvent prévisibles mais ne peuvent étre évités),
et au-dela du contrdle de la partie affectée.

2.2 Notion de I’Acte de Dieu :

Comme nous l'avons mentionné ci-dessus, la doctrine de la force majeure est
largement reconnue dans les pays de droit civil (Chine et pays de I'UE et Etat de
Louisiane aux Etats-Unis), mais rarement dans les pays de la common law (Royaume-
Uni et Etats-Unis), sauf si elle est écrite en tant que clause dans le Contrat. Sans clause
de force majeure dans le contrat, on peut trouver dans la common law anglaise un
concept juridique dit de "I'Acte de Dieu" similaire a la force majeure dans son objectif



mais différent dans ses exigences. L'interprétation juridique d'une "catastrophe
naturelle", dans un événement sans précédent comme I'épidémie de Coronavirus
COVID-19, devrait étre déterminée par la loi applicable du contrat. En common law,
on peut trouver le concept de "cas de force majeure” qui avait été approuvé par la
jurisprudence anglo-saxonne et anglo-américaine contrairement aux exigences de
force majeure comme moyen pour les parties de faire une pause dans leur exécution ou
de résilier le contrat dans des circonstances extrémes comme des catastrophes
naturelles, une épidémie ... etc., qui excuseraient légitimement leur inexécution du
contrat. Un "cas de I’Acte de Dieu" généralement défini comme : "un acte causé
exclusivement par la violence de la nature sans ingérence d'aucun agent humain". Il ne
fait aucun doute, comme nous l'avons expliqué ci-dessus, que 1'épidémie de
Coronavirus COVID-19 a eu et continuera d'avoir un impact négatif sur I'économie
mondiale. Avec la perturbation des chaines d'approvisionnement, des voyages
nationaux et internationaux et des opérations commerciales, de nombreuses personnes
et entreprises ne seront pas en mesure de remplir leurs obligations contractuelles
existantes. Alors, combien d'entreprises se tourneront vers leurs obligations
contractuelles d'allégement? Les pays de la common law considerent 1'épidémie de
COVID-19 comme une "catastrophe naturelle" au sens de la disposition, la partie
affectée qui cherche a s'en prévaloir doit alors présenter les DEUX exigences
suivantes: (i). Que I'épidémie de Coronavirus COVID-19 a rendu l'exécution de ses
obligations contractuelles impossible, et (ii). Que 1'évenement et ses conséquences
dépassaient la prévoyance et les compétences raisonnables des parties au moment ou
elles ont conclu le contrat. Cependant, compte tenu de la situation mondiale actuelle, il
est certain que tout tribunal compétent conclura que 1'épidémie de COVID-19 est un
événement imprévisible échappant au controle de I'une ou l'autre des parties, ce qui
rend impossible pour une partie de remplir ses obligations contractuelles. Un Acte de
Dieu en Angleterre et au Pays de Galles est un phénomene naturel imprévisible. Lord
Hobhouse a décrit :"l'Acte de Dieu" comme un événement : i) qui n'impliquait aucune
intervention humaine, ii) qui n'est pas réaliste de se prémunir, iii) qui est di
directement et exclusivement a des causes naturelles , et iv) qui n'aurait pas pu étre
empéché par un quelconque plan de prévoyance et de soins. Dans le droit anglais des
contrats, un cas de force majeure peut étre interprété comme une défense implicite en
vertu de la régle d'impossibilité ou d'impraticabilité. Ainsi, 1'Acte de Dieu devrait
conduire a excuser l'exécution par les parties de leurs obligations en raison de "l'échec
de la demande du produit ou du service li¢ au déclenchement d'une épidémie dans le
monde entier", qui serait probablement invoqué dans les circonstances actuelles.
(Coronavirus,COVID-19). De plus, I'événement de force majeure ou ses circonstances
doivent étre a l'origine de 1'inexécution ou de la résiliation du contrat et qu'une partie
doit avoir fait des efforts raisonnables pour éviter les effets de I'épidémie. Cependant,
il convient de noter que «l'impossibilité comme excuse pour l'inexécution d'un contrat
n'est pas seulement une impossibilité stricte, mais inclut I'impossibilité pratique en
raison de difficultés extrémes et déraisonnables...». Généralement, I'Acte de Dieu doit
. a) étre exclusivement la conséquence de causes naturelles"; b) étre d'une nature
extraordinaire. La jurisprudence suggere que lorsqu'un événement naturel est sans
précédent, il doit étre suffisant pour satisfaire cette définition. Il est certain que la
propagation de 1'épidémie de Coronavirus COVID-19 satisferait cette définition car




elle représente un événement «sans précédent», avec ses effets également «sans
précédent.

2.3. Notion de la Frustration :

Le systetme de la common law reconnait également le concept de la “ frustration
de l'objectif “, un concept plus étroit qui s'applique lorsque I'exécution réelle du
contrat est radicalement différente de ce que les parties voulaient. Si un cas de force
majeure n'a pas €té prévu dans le contrat (ou que I'événement concerné ne reléve pas
de la clause de force majeure) et qu'un événement de survenance empéche l'exécution,
il s'agira d'une rupture de contrat. La doctrine de la frustration sera le seul cours
restant a la disposition de la partie en défaut pour mettre fin au contrat. Si I'inexécution
du contrat prive la partie innocente de presque tous les avantages du contrat, ce sera
une violation de la répudiation, autorisant la partie innocente a résilier le contrat et a
réclamer des dommages et intéréts pour cette violation. répudiateur.

Alors que de plus en plus de 180 pays introduisent des mesures de protection et
des restrictions (interdiction de voyager, suspension des vols, rester a la maison) afin
de gérer 1'épidémie de Coronavirus COVID-19, les entreprises peuvent constater
qu'eux-mémes ou leurs contreparties ont du mal a répondre a leurs obligations
contractuelles. La cessation des activités commerciales pourrait permettre a une partie
a un contrat régi par une loi de la common law, de se soustraire a ses obligations en
invoquant soit une clause de force majeure ou le concept de "cas de force majeure"
(comme nous l'avons expliqué précédemment), ou en appliquant la common law
concept de «frustration». Cependant, les deux dernieres voies ont de fortes chances de
réussir dans les pays de la common law. Etroitement lie a l'impossibilité est le
concept juridique de la frustration du but, ou la performance reste possible, mais est
excusée chaque fois qu'un événement fortuit survient pour entrainer un échec de la
contrepartie ou pratiquement la destruction de la valeur attendue de la performance du
contrat. C'est ainsi que la doctrine de la frustration est liée a la finalité lorsque «la
finalité principale d'une partie est considérablement contrecarrée». Cette situation
survient maintenant a la suite de l'annulation et/ou de la résiliation de nombreux
contrats professionnels et en raison de I'épidémie ou le "but principal” du contrat est
désormais frustré, retardé ou annulé. Méme si un contrat ne contient pas de clause de
force majeure applicable, une partie affectée peut toujours chercher a éviter 'exécution
en arguant de la frustration du contrat due a Coronavirus COVID-19. Un contrat est
frustré lorsqu'il y a un «changement de circonstances» qui modifie la nature des droits
et/ou obligations contractuels d'une mani¢re que les parties n'auraient pas pu
raisonnablement envisager au moment ou elles ont exécuté le contrat.

En vertu de la «doctrine de la frustration», un contrat peut étre résilié si, apres sa
formation, des événements (comme Coronavirus COVID-19) se produisent, rendant sa
performance impossible, radicalement différentes; ou tout simplement moins pratiques
et/ou plus chere. L'effet juridique de la frustration (option nucléaire) est la résiliation
du contrat «automatiquement» et «totalement».

La doctrine de la frustration remet en question la validité, et l'applicabilité du principe
fondamental de "Pacta Sunt Servanda" (caractére sacré des contrats).




3. CONCLUSION:

De ce qui précede, nous pouvons conclure que la position dans le droit des contrats
lice a l'impact de I'épidémie de Coronavirus COVID-19 sur les obligations
contractuelles commerciales, et a mesure que le déclenchement de cette épidémie se
poursuit et que les interdictions et les restrictions seront prolongées pendant plusieurs
mois. Toutes les entreprises du monde entier continueront d’étre affectées, non
seulement en raison de la suspension de ses opérations, mais également parce que ses
employés et ses travailleurs ont ét¢ obligés de rester chez eux pour éviter la
propagation du virus grave. Outre I'impact tragique de cette épidémie sur I'homme, les
conséquences sont visibles dans tous les secteurs du monde des affaires et du droit et
nous nous attendons a ce que les concepts, principes et doctrines (Force Majeure, Acte
de Dieu, Frustration) et ses impacts sur les obligations contractuelles dans les pays de
droit civil ou ceux de la common law continueront d'étre invoqués au fur et a mesure
que I'épidémie se poursuivra, et il nous semble que cette épidémie sera le
raisonnement essentiel pour que les tribunaux dispensent les parties de l'exécution de
leurs obligations. En 1'absence de clause spécifique d'événements de force majeure
dans les contrats, et selon la déclaration de 'OMS du 11 mars 2020 selon laquelle
Coronavirus COVID-19 est une épidémie par sa propagation mondiale rapide, la partie
affectée dans lesdits contrats peut confirmer que le changement de circonstances
(impossibilité¢ d'exécution) est la principale raison pour laquelle "l'objectif initial et
principal" du contrat a été contrecarré. D'autre part, un contrat est généralement
considéré comme «frustré» ou «irréalisable» lorsqu'un événement majeur rend
I'exécution du contrat si différente de ce qui était envisagé a sa conclusion qu'il ne
serait pas raisonnable de tenir les parties liées par celui-ci. Contrairement a la notion
de «force majeure» en droit civil qui s'applique généralement aux situations ou
l'exécution du contrat est impossible, les doctrines de «frustration» et
d'«impraticabilité» de la common law se référent généralement a quelque chose de
simplement différent de ce qui était initialement envisagé par les parties. Cela étant
dit, il ne faut pas supposer qu'un concept de contrainte existe en vertu des principes de
common law. Pour les contrats régis par la common law, il existe d'autres moyens de
cesser et/ou de résilier 1'exécution des obligations contractuelles dans lesquelles la
partie affectée du I'épidémie de coronavirus COVID-19 pourrait demander réparation
en vertu d'autres concepts et doctrines juridiques des pays de la common law comme
«'Acte de Dieu» ou la «Frustration» (Royaume-Uni, Australie, Inde) ou
«l'impossibilité pratique» (Etats-Unis).

NB: L’originale de cet article et ses references sont en langue anglaise et en cours de
publication.



THE IMPACT OF COVID-19 (CORONAVIRUS)
ON CONTRACTUAL OBLIGATIONS

BY
Professor Dr. Ragaie Hussein EL SHETEWI
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Since the COVID-19 coronavirus was first reported in Wuhan,
China, in December last year, countries around the world have
sought to impose travel bans, quarantine citizens, and isolate the
infected in an attempt to stop the spread of the new virus. The
outbreak has developed into a global threat and on January 30th,
2020, the World Health Organization declared that the outbreak
constituted a public health emergency of international concern.
Worldwide, the full impact of the outbreak and the resulting
emergency measures on international trade remains to be seen
but our clients have reported substantial business and operational
disruptions, including closures of workplaces and ports,
disruptions to supply and distribution channels, shortage of labor
and weakened regional demand. Given the unexpected nature of
the outbreak, attention has focused on the prospect that parties
to affected commercial contracts may invoke force majeure
and/or other legal concepts in those contracts in order to excuse
delay or non-performance.

1— The World Health Organization (WHQ) Position :

On March 11th, 2020, the World Health Organization (WHO) declared
COVID-19 a Pandemic and its impact worldwide, pointing to the over
180,000 cases of the coronavirus illness in over 170 countries and
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territories around the world and the sustained risk of further global spread.
Dr. Tadros Adhanom Ghebreyesus, General Director of WHO, said at a
media conference: "This is not just a public health crisis, it is a crisis that
will touch every sector, so every sector and every individual must be
involved in the fights". The outbreak has developed into a global threat, and
in February 2020, the WHO declared that the outbreak constituted a Public
Health Emergency of International Concern (PHEIC). In the medical and
scientific world, where the growing concern about the threat of COVID-19
to the world, a WHQ's Scientific Report shows the situation in numbers as
follows : Globally: 3.418.200 confirmed, 239.923 deaths, European Region:
1.411.476 confirmed, 137.587 deaths, African and Eastern Meditteranean
Region: 74.347 confirmed, 3.976 deaths, Asia Region: 537.978 confirmed,
19.099 deaths, the North America Region: 1.227.657 confirmed, 71.926
deaths and the South America Region: 190.321 confirmed, 9.486 deaths.
Among the infected persons of COVID-19 in the USA, the White House
chief officer of medical services and in the UK, the Crown Prince Charles,
and the PM Boris Jhonson. In addition to the humanitarian and public
health dimensions of the outbreak, governments have begun implementing
drastic measures to mitigate the spread of the pandemic, including
quarantines, closure of restaurants and coffee shops, commercial malls
and shops, bans on mass gatherings, cancel events and conferences on a
global scale, and strict bans for air, sea and ground travels. There is no
doubt that COVID-19 has had, and will continue to have, an adverse impact
on the global economy. With the disruption to supply chains, internal and
international business operations, many individuals and businesses will be
surely unable to fulfill their existing contractual obligations. So, how may
businesses look to their contracts for relief ?

2— Action of the Congress, the Senate, and officials in the USA :

For the first time in history, the Congress and Senate in the USA, allow
every US state and local government to use federal funds during the
COVID-19 Pandemic.

On April 30th, 2020, in Washington the US intelligence community said : it
had concluded that the novel coronavirus that has swept the globe
originated in China but was not man-made or engineered.



3 — The Impact of COVID-19 on Commercial Contracts

Numerous force majeure claims involving a Chinese buyer or
supplier have already been reported in the world media and it
seems likely that claims with a wider ambit will follow as the
ripple effects of the outbreak spread globally. Any contract with a
specific force majeure clause may be the subject of a claim. Contracts
governed by a civil law framework that grants force majeure remedies,
whether or not they are written into the contract, may also be the subject of
the claim. Force majeure claims are particularly relevant for contracts with
a long-term or ongoing supply and in the following markets:

« Commodity contracts (including iron ore, coal, and
copper);
. Liquid Natural Gas (LNG) contracts;

. Shipbuilding contracts;

. Supply contracts for textiles, foodstuffs, and mechanical
equipment;

. Contracts for electrical equipment and electronic
components;

. Medical equipment manufacturing contracts.

The effect of the outbreak on suppliers is perhaps most obvious.
With emergency measures impacting goods, workers, and
logistics, many suppliers appear unable to fulfill their contractual
obligations within the prescribed time or at all. But invoking force
majeure may also be of interest to buyers, either because taking
delivery under the contract has been impacted or due to
disruptions in downstream markets.

The China government has acted on force majeure specifically,
with the quasi-governmental China Council for the Promotion of
International Trade (CCPIT) announcing on January 30th, 2020,
that it would offer “force majeure certificates” to help companies
deal with disputes with foreign trading partners arising from
government control measures. To date, it has been reported that
thousands of certificates have been issued purporting to shield
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Chinese companies against liabilities for non-performance. These
have been issued by the CCPIT to numerous Chinese companies
in relation to the coronavirus outbreak as above. Typically, to
obtain such a certificate, the affected party must provide the
CCPIT with documents evidencing the occurrence of the relevant
event. Typically, CCPIT issued certificates will only certify the
occurrence of the event, which may qualify as a force majeure
event under general circumstances but would usually refrain from
certifying it as a force majeure event.

The purpose of these certificates is to facilitate the invoking
of force majeure remedies where the contract requires the
provision of such a certificate issued by a relevant government
authority as a prerequisite to the bringing of the force
majeure claim. Many commercial companies all over the world had seen
the end of its days as a result of the COVID-19 Pandemic. As an example,
in the tourist and airline sector, Flybe, UK's largest domestic airline,
collapsed and ceased all operations due to all flights canceled since
COVID-19 Coronavirus had increasingly affected travel. Airlines across the
world and now in the USA have been slashing capacity to cope with
cancelations tied to the pandemic which have worsened financial
conditions for all carriers worldwide. In Far East China Airlines, JAL,
Singapore Airlines, in the USA (American Airways, Delta, United, and Blue
Sky), in the UK (British Airways and EasydJet), Ireland (Ryanair), Group of
Air France and KLM, Star Alliance group, Egyptair, Air Cairo, NileAir, and
many other Airlines. Also, Lufthansa Group announced that Germanwings,
its low-cost subsidiary, would cease operations as a result of the COVID-19
crisis. British rail, French SNCF, Belgium, Spanish, and German rail
reduced their operations to the minimum. According to many travel
companies' assessment, it will take many months until the global travel
restrictions are lifted and many years until the worldwide demand for
tourists and air, sea, rail travel returns to pre-crisis levels.

4 — The World Legal Position :

We shall present below the different legal concepts and doctrines in
both Civil Law and Common Law jurisdictions which can be legally applied
to COVID-19 Pandemic to excuse the affected parties in a contract from
the non-performance of their contractual obligations as follows :
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4.1 Force Majeure :

Where coronavirus (COVID-19) causes business disruption from the
fulfillment of contractual obligations, the question is whether any party can
rely on force majeure as an extraordinary event beyond the control of the
parties to non-perform their obligations, especially after the countries
around the world imposed tourist and travel bans, quarantine citizens, and
isolate the infected in an attempt to stop the spread of the Pandemic ?

The term "force majeure" derives from French Civil Law (the Napoleon
Code) influenced by Romanian civilization and has been carried across to
several other civil law jurisdictions. Many legal systems have specific
legislative definitions of force majeure which apply whether or not the
contract contains a force majeure clause. The term is codified and appears
in many countries of Civil Law ( ltaly, France, Spain, Germany, Belgium,
the Netherlands, Denmark, Sweden, Finland,....... ). Unforeseeable and
unavoidable events — such as the Ebola epidemic, a deadly virus in West
Africa, the warehouse fire in Brazil, and the crash of Malaysian Airlines
Flight 17 in Ukraine regrettably does occur and thus must be taken into
consideration by parties. Thus, force majeure clauses serve as a
precaution against the risks posed by certain economic, political, and
natural disaster events. In short, contract drafters must expect the
unexpected. By carefully reviewing the applicable law and drafting a force
majeure clause that is tailored to the agreement, the force majeure clause
can come to the rescue when — not if — such events take place. Force
Majeure is a common clause in contracts that essentially frees both parties
from liability or obligation when an extraordinary event or circumstance
beyond the control of the parties, such as a war, strike, riot, crime,
epidemic or an event described by the legal term "force majeure” prevents
one or both parties from fulfilling their obligations under the contract. Force
Majeureis generally intended to include occurrences beyond the
reasonable control of a party, and therefore would not cover the following :

. Any result of the negligence or malfeasance of a party, which has a
materially adverse effect on the ability of such party to perform its
obligations.



https://en.wikipedia.org/wiki/Negligence
https://en.wikipedia.org/wiki/Malfeasance

. Any result of the usual and natural consequences of external force : (a)
if the cause is ordinary predictable rain, this is most probably not force
majeure; (b) if the cause is a flash flood that damages the venue or
makes the event hazardous to attend, then this almost certainly is force
majeure, other than where the venue was on a known flood plain or the
area of the venue was known to be subject to torrential rain; (c) some
causes might be arguable borderline cases (for instance, if unusually
heavy rain occurred, rendering the event significantly more difficult, but
not impossible, to safely hold or attend); these must be assessed in light
of the circumstances.

. Any circumstances that are specifically contemplated (included) in the
contract—for example, if the contract for the outdoor event specifically
permits or requires cancellation in the event of rain.

Under international law, it refers to an irresistible force or unforeseen
event beyond the control of a state making it materially impossible to fulfill
an international obligation and is related to the concept of a state of

emergency.

Tailored force majeure clauses also are important because international
arbitral tribunals are as a rule reluctant to interfere with a contract without a
specific contractual basis.9 Tribunals presume that international
commercial contracts are drafted with a professional assessment of risk
already included in the bargained-for contract. Thus it is the parties
themselves that must take precautions against the materialization of risk by
including carefully drafted force majeure clauses in their contracts. This is
particularly true when dealing with contracts that specify that the applicable
law is the law of a common-law jurisdiction, as there is no general law
concept of force majeure in the common law. Rather, force majeure
generally is treated in common law jurisdictions as a creature of consent,
and as such will apply only when a force majeure clause is included in a
contract. This reflects the view that these clauses are used to allocate risk
should a given event occurs. By contrast, including a force majeure clause
in a contract governed by civil law jurisdiction, which generally recognizes
the doctrine of force majeure, allows the parties to circumvent possible
limitations on the doctrine set forth in the applicable law. Despite the need
for a carefully drafted force majeure clause, the full spectrum of such
clauses is not known to most contract drafters because most long-term
international contracts are confidential and most arbitral awards involving
force majeure issues are not published



https://en.wikipedia.org/wiki/International_law
https://en.wikipedia.org/wiki/State_of_emergency
https://en.wikipedia.org/wiki/State_of_emergency

Force Majeure in any given situation is controlled by the law governing
the contract, rather than general concepts of force majeure. The law of the
contract often specified by a choice of law clause in the agreement, and if
not is decided by a statute or principals of general law that applies to the
contract.

Whether the source of force majeure rights is legislation or
the terms of the contract, force majeure regimes typically operate
by excusing non-performance by a party of its contractual
obligations where non-performance is caused by a defined force
majeure event. Remedies otherwise available to the parties when
the contract becomes impossible, difficult or onerous to perform
due to events outside the affected party’s control. Determining
whether an event is a force majeure event normally involves
applying the objective test found in the relevant law or written in
the contract. However, most force majeure regimes are “open” or
inclusive in the sense that the event does not need to be
specifically listed as a force majeure event, provided it meets
the requirements of the objective test. In the general concepts of
force majeure, an event constitutes a force majeure is an
objective event or situation which is (1) unforeseeable (at the
time of entering into the contract), (2) unavoidable in terms of
occurrence or impact, and (3) impossible to overcome. There
must be a causal link between the force majeure event and the
affected party’s failure to perform his obligations (i.e., the
affected party must establish that the force majeure event has
caused the non-performance). It's not necessarily required that
the force majeure event must be the direct cause immediately
resulting in the non-performance. If there are too many steps
between the force majeure event and the non-performance it will
be difficult for the affected party to satisfy causation.

Time-critical and other sensitive contracts may be drafted to limit the
shield of this clause where a party does not take reasonable steps (or
specific precautions) to prevent or limit the effects of the outside
interference, either when they become likely to or when they actually occur.
A force majeure may work to excuse all or part of the obligations of one or
both parties. For example, a strike might prevent the timely delivery of
goods, but not timely payment for the portion delivered.
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A force majeure may also be the overpowering force itself, which
prevents the fulfilment of a contract. In that instance, it is actually
the impossibility or impracticability defenses.

In the military, force majeure has a slightly different meaning. It refers to an
event, either external or internal, that happens to a vessel or aircraft that
allows it to enter normally restricted areas without penalty. An example
would be the Hainan Island incident where a U.S. Navy aircraft landed at a
Chinese military airbase after a collision with a Chinese fighter in April
2001. Under the principle of force majeure, the aircraft must be allowed to
land without interference.

The importance of the force majeure clause in a contract, particularly
one of any length in time, cannot be overstated as it relieves a party from
an obligation under the contract (or suspends that obligation). What is
permitted to be a force majeure event or circumstance can be the source of
much controversy in the negotiation of a contract and a party should
generally resist any attempt by the other party to include something that
should, fundamentally, be at the risk of that other party. For example, in
a coal-supply agreement, the mining company may seek to have
"geoloqical risk" included as a force majeure event; however, the mining
company should be doing extensive exploration and analysis of its
geological reserves and should not even be negotiating a coal-supply
agreement if it cannot take the risk that there may be a geological limit to its
coal supply from time to time. The outcome of that negotiation, of course,
depends on the relative bargaining power of the parties and there will be
cases where force majeure clauses can be used by a party effectively to
escape liability for bad performance.

Because of the different interpretations of force majeure across legal
systems, it is common for contracts to include specific definitions of force
majeure, particularly at the international level. Some systems limit force
majeure to an Act of God (such as floods, earthquakes, hurricanes, etc.)
but exclude human or technical failures (such as acts of war, terrorist
activities, labor disputes, or interruption or failure of electricity or
communications systems). The advisory point is in the drafting of the

contract to make a distinction between the Act of God and other shapes
of force majeure.

As a consequence, force majeure in areas prone to natural disaster
requires a definition of the magnitude of the event for which force
majeure could be considered as such in a contract. As an example, in a
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highly seismic area, a technical definition of the amplitude of motion at the
site could be established on the contract, based for example on the
probability of occurrence studies. This parameter or parameters can later
be monitored at the construction site (with a commonly agreed procedure).
An earthquake could be a small shaking or damaging event. The
occurrence of an earthquake does not imply the occurrence of damage or
disruption. For small and moderate events it is reasonable to establish
requirements for the contract processes; for large events, it is not always
feasible or economical to do so. Concepts such as 'damaging earthquake'
in force majeure clauses do not help to clarify disruption, especially in
areas where there are no other reference structures or most structures are
not seismically safe.

4.1.1. Force Majeure in Civil Law Jurisdictions :

Civil Law countries often differ in the practice of contractual
force majeure. Contractual force majeure can be, in scope and
remedies, either wider or narrower than the more inflexible civil
law schemes, depending on the bargaining power of the parties at
the time the contract was entered into and how that translated
into the drafting of the particular contract. For example, many
contractual force majeure provisions will include a list of force
majeure events. Generally, it will be easier to bring a force
majeure claim if the event is listed (although typically the other
requirements of the objective test must still be met). While
epidemics are uncommon in modern times, recent memory
includes SARS, Ebola, and various severe flu outbreaks.
Epidemics arise frequently enough though that the parties may
have specifically included “epidemic” or “pandemic” as listed force
majeure events or they may be subsumed within more general
terms such as “disease” or ‘illness”. Similarly, emergency
measures to address or contain an outbreak may be listed or
covered under general terms such as “government action”;
“government order”; “national or regional emergency” or
“quarantine.”



It's also common, particularly in certain markets, to include in
contractual force majeure a (potentially long) list of excluded
force majeure events. Depending on the drafting, if the event, or
potentially one of the multiple events, causing the non-
performance is excluded, force majeure remedies may be
precluded. Both buyers and suppliers will often use this type of
drafting to allocate risk to the affected party of events which are
outside their control and might otherwise technically meet the
definition of a force majeure event but are generally seen as
attendant risks of doing business in that market, such as
economic downturns and other financial hardships. Finally, the
affected party’s obligation to mitigate the effects of the force
majeure event has been expressed as a “best efforts” obligation
implied under the third limb of the above test. If the affected
party fails to utilize its best efforts to overcome the impact of the
force majeure event on its non-performance it may not invoke
the force majeure.

The doctrine of force majeure originated in civil law systems.
It applies to the non-performance of a contract, irrespective of
whether the contract contains a force majeure clause. However,
as one author has explained, “there are substantial differences
among national laws as to the nature of events that qualify,
whether or not extreme impracticability is sufficient, and the
nature of relief among other things.”It is generally considered
that force majeure provisions are not “d’‘ordre public” (mandatory
provisions) in civil law jurisdictions. Therefore a force majeure
clause in a contract may deviate from the legal requirements of
the force majeure doctrine provided for in the legal system. The
more detailed the clause is, the less margin of discretion courts or
arbitral tribunals will have.

4.1.2. List of Force Majeure Events :

International arbitrators have a tendency to construe force majeure
clauses narrowly. Drafters thus need to use very clear language when
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defining the events that will excuse performance and explicitly state
whether the conditions apply to all events or only to a specifically
enumerated set of events. Providing an illustrative (non-exhaustive) list of
events that constitute force majeure accordingly reduces uncertainty in the
contractual relationship. Force majeure clauses generally list examples of
events that are considered force majeure for purposes of the contract.
For example: In this Clause, “Event of Force Majeure” means an event
beyond the control of the Authority and the Operator, which prevents a
Party from complying with any of its obligations under this Contract,
including but not limited to: (a) act of God (such as, but not limited to, fires,
explosions, earthquakes, drought, tidal waves, and floods); (b) war,
hostilities (whether war be declared or not), invasion, the act of foreign
enemies, mobilization, requisition, or embargo; (c) rebellion, revolution,
insurrection, or military or usurped power, or civil war; (d) contamination by
radioactivity from any nuclear fuel, or from any nuclear (e) waste from the
combustion of nuclear fuel, radio-active toxic explosive, or other hazardous
properties of any explosive nuclear assembly or nuclear component of
such assembly; (f) riot, commotion, strikes, go-slows, lockouts or disorder,
unless solely restricted to employees of the Supplier or of his
Subcontractors; or (g) acts or threats of terrorism. Natural disasters and
armed conflicts are the most frequently included events. Force majeure
clauses can include governmental or judicial actions, but this often is
limited when contracting with a state-owned entity to prevent that entity
from creating a force majeure claim. Furthermore, depending on the
contract, it might be beneficial to clarify whether the non-performance by
third parties (such as subcontractors) constitutes force majeure. It is
advisable to list specific events — such as “fires, explosions, earthquakes,
drought, tidal waves and floods” in the example above — to minimize an
arbitral tribunal’s discretion in interpreting the clause. Moreover, when a
laundry list approach is used, drafters should be sure to include words such
as “including but not limited to,” or otherwise a strict interpretation may be
adopted. To obviate the concern of a limited interpretation should the event
not fall in the listed categories in the clause, drafters occasionally use a
force majeure clause that lists “effects” rather than events.

Other events that are candidates for force majeure in civil law
countries are hurricanes and earthquakes. Force majeure is a
defense against liability and is applicable throughout French civil
law in which both notions of "force majeure” and "cas fortuit" are
distinct.
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4.1.3. Drafting a Force Majeure Clause :

The traditional criteria of force majeure are unforeseeability,
unavoidability, and the effect of rendering performance
impossible. Long-term international contracts predominately
contain one of three types of force majeure clauses: some
clauses expressly define the concept of force majeure, others
refer to an external source of law and still others contain no
definition at all. The most robust types of force majeure clauses
expressly define the concept of force majeure. In the Clause of
“Force Majeure", it means an exceptional event or circumstance:
(1) which is beyond a Party’s control, (2) which such Party could
not reasonably have provided against before entering into
the Contract, (3) which, having arisen, such Party could not
reasonably have avoided or overcome, and (4) which is not
substantially attributable to the other Party. Clauses that define
the concept of force majeure often exclude some of the
traditional criteria — most often unforeseeability — and routinely
apply a less rigorous standard. For example, many force majeure
clauses do not require performance to be absolutely impossible.
Instead, these clauses merely require that performance be
“hindered,” “delayed,” or “negatively affected.” Moreover, the
criteria often are conditioned by “reasonableness,” mostly applied
either to unforeseeability or unavoidability. Other force majeure
clauses do not expressly define the concept of force majeure but
rather reference an external source such as “generally recognized
force majeure causes” or “cases of force majeure admitted by the
case-law of [insert country". However, caution must be taken
when using vague formulations; for example, the former phrasing
does not specify by whom the force majeure causes are
“generally recognized”. In addition, where a clause references the
definition of force majeure in a specific law, drafters should
ensure that it is the same law of the contract; otherwise, it later
might create a difficult conflict of laws issues for an international
arbitral tribunal. In ICC arbitration case no. 11265, the clause in
the contract did not expressly define force majeure and instead
merely referred to a list of events qualifying as force majeure.
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The arbitral tribunal considered that the force majeure clause in
the contract should be read in light of the UNIDROIT Principles,
which contain a general definition of force majeure. Based on that
definition, the tribunal concluded that the respondent’s failure to
perform did not constitute force majeure. Finally, the least
common type of force majeure clause is one that contains no
definition. For example: If, as a result of Force Majeure, any
Party is rendered unable, wholly or in part, to carry out its
obligations under this Agreement...then [inclusion of a description
of consequences]. Under this clause, the law applicable to the
contract ordinarily will determine whether the criteria for
force majeure have been satisfied. As explained above, it,
therefore, is recommended that contract drafters carefully
research the law applicable to the contract before including a
force majeure clause in a contract, especially if the clause
contains no definition. But note that some domestic courts and
international arbitral tribunals may try to give effect to the force
majeure clause in accordance with the parties’ reasonable
intentions, regardless of the law applicable to the contract.

4.1.4. Force Majeure Clause with Definition:

Canada (Quebec's region) : The Quebec Civil Code (Article 1470)
contains one of the more detailed force majeure provisions in
domestic law. Not only does it mention the doctrine, but it also
defines it as follows: "A person may free himself from his liability
for injury caused to another by proving that the injury results
from superior force unless he has undertaken to make reparation
for it. Superior force is an unforeseeable and irresistible event,
including external causes with the same characteristics".

4.1.5. Force Majeure Clause without Definition:

In several civil law jurisdictions as in France, the
Netherlands, and Several Arab Countries, the force majeure
concept is expressly mentioned in the legislation but is not
defined. For example, the French Civil Code (Art.1148) provides:
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"No claim for damages arises when a debtor was prevented from
transferring or from doing that to which he was bound, or did
what was forbidden to him, by reason of force majeure or a
fortuitous event". For an affected party to invoke force majeure
in French law, the event proposed as force majeure must pass
the three following tests :

1). Externality : The affected party must have nothing to do with
the event's happening.

2). Unpredictability : If the event could be foreseen, the affected
party is obligated to have prepared for it. Being unprepared for a
foreseeable event leaves the affected party culpable. This
standard is very strictly applied : On April 9, 1962, "Chais
d’Armagnac": The Council of State adjudged that, since a flood
had occurred 69 years before the one that caused the damage at
issue, the latter flood was predictable; and Administrative Court
of Grenoble, on June 19, 1974, in "Dame Bosvy" case held that :
An avalanche should be judged predictable since another had
occurred around 50 years before.

3). Irresistibility : The affected party cannot by any means
overcome the consequences of the event.

The Dutch Civil Code (Article 6.75), the Algerian Civil Code
(Article 127), the Egyptian Civil Code (Article 165), the Lebanese
Code of Obligations and Contracts (Article 341), and the United
Emirates Civil Code (Article 273) similarly refer to the force
majeure doctrine without defining it. Although these provisions do
not define the concept of force majeure, the doctrine is well
established in the case law. It largely is accepted that three
elements need to be present for an event to qualify as force
majeure: the harm causing the event needs (1) to be external;
(2) unforeseeable; and (3) irresistible. These elements generally
are considered to be cumulative. Similar doctrines can be found
in Germany, Italy, and Switzerland and other civil law countries
have concepts that are similar to force majeure. For example, the
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German law concept of “contractual impossibility” is composed of
two distinct doctrines : The first doctrine is referred to as “the
collapse of the bases of the contract” and is similar to the
doctrine of “hardship”; The other is the doctrine of “objective
impossibility,” which is codified in the German Civil Code (Article
275) and is similar to the French law concept of force majeure.
The German civil law does differentiate between “vis major’’ (hohere
Gewall) and casus fortuitus (Zufall) but, like English, tends to lump
them together under héhere Gewalt which seems conceptually
synonymous with the common law interpretation of force majeure,
comprehending both natural disasters and events such as strikes, civil
unrest, and war. However, even in the event of force majeure, liability
persists in the face of default by debtor circumstances in which
“objective impossibility” is recognized are limited. Similarly, the
doctrine of “supervening impossibility” in the Italian Civil Code
(Article 1256) and the doctrine of “impossibility of performance”
in the Swiss Code of Obligations (Articles 97 and 119) allow a
party to a contract to be excused from non-performance when
such performance has become permanently impossible. In
Argentina, force majeure (Fuerza mayor and caso fortuito) is
defined by the Civil Code of Argentina (Articles 512 and 513) by
the following characteristics :

. an event that could not have been foreseen or if it could, an event that
could not be resisted. Thus, it can be said that some acts of nature can
be predicted, but if their consequences cannot be resisted it can be
considered force majeure.

. externality: the victim was not related directly or indirectly to the causes
of the event, e.g., if the act was a fire or a strike

« unpredictability: the event must have been originated after the cause of
the obligation.

. irresistibility: the victim cannot by any means overcome the effects.

Also, in Argentina, the "Act of God" concept can be used in Civil

Responsibility regarding contractual or noncontractual obligations.
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4.1.6. Force Majeure and the Applicable Law :

As a preliminary matter, it is important to note that all legal systems
address the notion of force majeure. A distinction generally can be drawn
between civil law jurisdictions, in which the doctrine generally applies, and
common law jurisdictions, which largely do not have a general law
application of the concept of force majeure (although variations exist, such
as in some former English colonies, the English law concept of “frustration,”
and the US law concept of “commercial impracticability”). Given its virtual
non-existence in common law systems, parties wishing to rely on
force majeure have little choice but to define the concept in their contracts
governed by the law of a common-law jurisdiction. By contrast, one of the
main purposes of including a force majeure clause in a contract governed
by a civil law jurisdiction is that the clause allows the parties to circumvent
possible applicable law limitations. Domestic provisions either may be too
restrictive or too broad and do not necessarily reflect the parties’ interests
and intentions regarding risk allocation. If it is in the parties’ interests to
broaden (or narrow) the scope of the applicable law notion, the clause
should be explicit in that respect. Although the role of applicable law is
greatly reduced when the terms of the contract are clear and complete,
choices of law still may play an important role in interpreting the clause of
force majeure in the contract or the force majeure doctrine more generally.
Therefore it is important for contract drafters to understand whether, and if
so how, the potential applicable laws provide for and define the doctrine of
force majeure. For example, in Niko Resources Vs. Bangladesh Petroleum
Exploration & Production Co., the respondent argued that a 2005 injunction
constituted a force majeure event precluding it from paying for gas
delivered under a 2006 contract. The respondent’s force majeure defense
was based on Article 56 of the Bangladesh Contract Act 1872,
which provides: "A contract to do an act which, after the contract is made,
becomes impossible, or, by reason of some event which the promisor could
not prevent, unlawful, becomes void when the act becomes impossible
or unlawful". The arbitral tribunal, however, concluded that the 2005
injunction was not a force majeure event because “events prior to the
conclusion of the contract, known to the parties and thus "“foreseeable”, do
not qualify as force majeure and are no excuse for non-performance. The
tribunal reasoned that since the 2005 injunction had been in place before
the 2006 contract was concluded, “there can therefore not be a question
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whether the Parties could foresee a future injunction preventing payment to
Niko; the Parties were fully aware of this impediment”.

4.1.7. Force Majeure in Common Law Jurisdictions :

"Common Law” differs from "Civil Law"” jurisdictions. In
Common Law, force majeure is not defined, either in statute or
under case law. And the term force majeure will not be implied
into a contract governed by Common Law, meaning that the
parties can only rely on the event of force majeure if its events
are expressly or explicitly mentioned in the contract, for the
clause to be invoked. That creates a grey area for Pandemics as
COVID-19, epidemics, and quarantines, which are new territory
less commonly included. A clause of force majeure events in the
contract will depend entirely on the words that the parties have
used (particularly the non-exhaustive list of events that are
included in a force majeure clause). Even if a party can show
COVID19 Pandemic or its effects are covered by the clause at
issue, it still has the task of demonstrating that the risk of non-
performance was unforeseeable and could not be mitigated and
that performance is truly impossible and/or financially difficult.
So, neither party hereto shall be liable for any failure of
performance due to causes beyond its reasonable control, the
occurrence of which could not have been prevented by the
exercise of due diligence, such as "Acts of God". In some cases,
the force majeure clause may mention a global pandemic
specifically. However, even if the COVID-19 Pandemic outbreak
itself is not considered a force majeure event because it is not
provided in a specific clause in the contract as a force majeure
event, or if it does not make performance impossible, the
quarantines, travel restrictions and bans, limitations on normal
business imposed by governments constitute a valid
“Governmental prohibition” acts excusing the performance of
contractual obligations. The contract in common law jurisdictions
that creates the force majeure clause. Where the contract is
governed by a common law system the relevant courts will
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generally recognize the parties’ freedom to agree wide or narrow
force majeure relief. Generally, force majeure clauses are
interpreted by focusing on the actual language used with the
result that each particular case rests on its own contractual
language and set of facts. Another complication is that the term
“force majeure” is also sometimes used to refer to other
provisions frequently applying to exceptional supervening events
such as “hardship” clauses and those creating a framework for
making amendments to the contract for material changes in
circumstances. What constitutes a force majeure event and the
precise objective test depends on the specific wording of the
provision. As noted above, the definition of force majeure is
generally inclusive but some clauses are exhaustive instead. If
the contract provides that a force majeure event must “prevent”
performance, the affected party must generally demonstrate that
its performance has become legally or physically impossible and
not merely more difficult or more expensive. By contrast, if the
clause refers to the event “hindering” or delaying” performance
then the threshold will generally be lower and force majeure may
be satisfied if performance remains possible but has become
substantially more onerous. While common law systems generally
take a consistent approach, variations (some subtle) persist and
it's important to approach the interpretation of each force
majeure clause with regard to the corresponding case
law.

Until fairly Recently, English courts applied a test of
unforeseeability to force majeure events and while there is the
authority that this is no longer the case, other common law
courts may still impose such a requirement. Hong Kong and
Singapore courts have tended to follow the English courts’
approach. Conversely, English courts have found that the affected
party must also generally have been “ready, willing, and able” to
perform the contract but for the force majeure event. English
courts have also tended to take a dim view of claims that a
change in economic or market circumstances affecting the
profitability of a contract may be a force majeure force majeure
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event. Certain New York courts have tended to interpret force
majeure provisions narrowly, reflecting the terms of the
agreement and the intent of the parties, though there is also
authority that “known practices within the industry” is important,
particularly in specialist industries like oil and gas. This may
depend on the drafting, place additional emphasis on the specific
list of force majeure events as a whole as a New York court might
decline relief if an unlisted event is not of the same kind or
nature. Some New York courts have interpreted force majeure
clauses even more narrowly by requiring that the event be listed
and that the event be unforeseeable, although authorities to the
later proposition appear mixed. Force Majeure clauses commonly
contain a notification requirement, which can operate as a
“condition precedent” precluding relief if the relevant notice is not
given in the necessary timeframe. Such clauses are generally
enforceable, and so complying fully with all notice requirements
will be important for parties seeking to declare force majeure.

Force Majeure clauses commonly require the claiming party
to show that is has taken all reasonable endeavors to avoid or
mitigate the event and its effects (a high fact-sensitive inquiry).
In some markets, it's common practise to exclude changes in the
relevant market or demand. This can increase the challenge for a
buyer who wishes to claim force majeure but cannot show it was
unable to accept delivery of the supply, particularly if it has taken
advantage of falling prices and already sourced the supply from
elsewhere. These are a matter of drafting and need to be
sufficiently certain to be enforceable. Typically, the affected party
is excused from relevant non-performance while the force
majeure event (or its effects) persist. Again, depending on the
drafting, this can take effect as an extension of time or general
suspension of the affected party’s obligations. If non-performance
caused by the force majeure event is prolonged (or permanent)
then the drafting may provide for termination of the contract with
the financial consequences for the parties set out in the clause.
Where such termination right is mutual, the affected party may
need to consider carefully whether to invoke force majeure at all,
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especially if preserving the economic benefit of the contract is
more valuable than losing the contract. Long-term supply
contracts may provide for more complex scenarios, with some
contracts requiring supplies to be made at a later date to
maintain total quantities while others effectively cancel the
affected supply (leaving the supplier with the headache of a
quantity it may be unable to sell in circumstances where prices
have fallen). Aside from the typical force majeure clauses
outlined above, the affected party may have alternate remedies,
depending on the governing law of the contract as follows :

. For English law contracts, the affected party might claim
relief under the doctrine of frustration, which permits
parties to cease performing contractual obligations where
it becomes impossible to do so in circumstances entirely
beyond the remit of the parties. While frustration tends to
have limited application and is even more difficult to
establish where the contract does contain force majeure
clauses, this could be a potential avenue for relief where
emergency measures have made the supply permanently
unavailable or the necessary skilled labor to perform a
contract became unavailable due to travel restrictions or
illness.

. For China law contracts, the doctrine of “change of
circumstances [situation]” may apply where a force
majeure remedy is not available. The doctrine operates
where (1) there is an unforeseeable and material adverse
change to the fundamental assumptions upon which the
parties relied when they entered into the contract; (2) the
change is outside the sphere of regular commercial risks;
and (3) such change would make a continued performance
of the contract on its original terms egregiously
inequitable to the affected party. While the judicial
process is more complex than for a force majeure claim,
the affected party may apply for the contract to either be
terminated or modified (something not generally available
for a force majeure claim based on the civil law).
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English common law does not automatically apply force majeure
principles to contracts. Parties to English common law contracts who wish
to have force majeure relief must spell out what constitutes force majeure
in the contract itself. Failure to do so means that a supervening event that
prevents the performance of the contract will not be caught as a force
majeure event, so as to provide relief from performance because it has not
been named as a qualifying event in the contract. Determining whether an
event is a force majeure event that normally involves applying the objective
test found in the relevant law or a written clause in the contract.

Nevertheless, force majeure is of wide application in Common Law
countries (England and Scotland, Ireland, the USA except for the state of
Louisiana, Canada except for the region of Quebec,.....) and is frequently
used in commercial contracts governed by such common law systems
because of the limited remedies otherwise available to the parties when the
common law contract becomes impossible, difficult or onerous to perform
due to events outside the affected party's reasonable control and could not
have been foreseen, or, if the event could have been foreseen, is an
unavoidable event. Whether the source of force majeure rights is legislation
or the terms of the contract, force majeure regimes operate by excusing
non-performance by a party of its contractual obligations where non-
performance is caused by a defined force majeure event.

As interpreted by English and American courts, the phrase force
majeure has a more extensive meaning than "Act of God". Judges have
agreed that strikes and breakdowns of machinery, which though
normally are included in force majeure. (However, in the case of machinery
breakdown, negligent lack of maintenance may negate claims of force
majeure, as maintenance or its lack is within the owner's sphere of
control). The term cannot, however, be extended to cover delays caused by
bad weather, football matches, or a funeral: the English case of Matsoukis
Vs. Priestman & Co (1915) held that "these are the usual incidents
interrupting work, and the defendants, in making their contract, no doubt
took them into account.... The words "force majeure" are not words which
we generally find in an English contract. They are taken from the famous
"Napoleon Code", and they were inserted by this Romanian gentleman or
by his advisers, who were no doubt familiar with their use on the
Continent." In Hackney Borough Council Vs. Dore (1922) it was held that
"The expression means some physical or material restraint and does not
include a reasonable fear or apprehension of such a restraint".
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In Dharnrajmal Gobindram Vs. Shamji Kalidas [All India Reporter
1961 Supreme Court (of India) 1285], it was held that "An analysis of ruling
on the subject shows that reference to the expression is made where the
intention is to save the defaulting party from the consequences of anything
over which he had no control".

Even if a force majeure clause covers the relevant supervening event, the
party unable to perform will not have the benefit of the clause where
performance merely becomes : (1) more difficult; (2) more expensive;
and/or (3) less profitable. For example, parties in the United States have
used the COVID-19 Coronavirus Pandemic as a force majeure in an
attempt to escape contractual liability by applying the following elements :
(1) unforeseeable event; (2) outside of the parties’ control; that (3) renders
performance impossible or impractical.

However, most force majeure regimes are "open' or inclusive in
the sense that the event does not need to be specifically listed as
a force majeure event, provided it meets the requirements of the
objective test (the affected party must notify the counterparty of
the force majeure event promptly or in a timely manner stating
its claim for an exemption of liability and providing proof of the
existence of the force majeure event and its impact on the
affected party's non-performance). The drafting of the force
majeure clause can lead to excusing the claiming party from
relevant non-performance of his contractual obligations or to the
termination of the contract where the essential purpose of the
contract cannot be realized as a result of the event of force
majeure with the financial consequences for the parties set out in
the contract. The key point is that while it would be unusual for
the definition to require that the relevant event (COVID-19
Pandemic) is unforeseeable (given that force majeure events are
often foreseeable but cannot be prevented), the event must be
one that is beyond the control of the affected party as a result of
the government's actions worldwide (travel bans, individual
isolations, and quarantine citizens....etc.).

The doctrine of force majeure is alien to common law systems. In
these systems, courts may refer to related, yet distinct doctrines,
such as "Act of God" or “frustration” (United Kingdom, Australia,
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India) or “impracticability” (United States). A contract generally is
deemed “frustrated” or “impracticable” when a supervening event
renders the performance of the contract so different from what
was contemplated at its conclusion that it would not be
reasonable to hold the parties bound by it. Unlike the civil law
concept of force majeure that generally applies to situations
where the performance of the contract is impossible, the common
law doctrines of “frustration” and “impracticability” generally refer
to something merely different from what was originally
contemplated by the parties. That being said, one should not
assume that a concept of hardship exists under common law
principles. The case law clearly demonstrates that the notion of
frustration, for example, “operates within rather narrow
confines".

For the contracts governed by Common Laws, there are other
ways to cease and/or terminate performing contractual
obligations in which the affected party from the COVID-19
Coronavirus Pandemic might claim relief under other legal
concepts and doctrine in common law as "ACT of GOD" or
"FRUSTRATION".

4.2 “Act of God’’ :

As we mentioned above, force majeure is a widely recognized doctrine
in civil law systems (China and EU countries and State of Louisiana in the
USA), but rarely in common law jurisdictions (UK and USA) unless it is
written as a clause in the contract. Without a force majeure clause in the
contract, we can find in the English common law a legal concept so-called
"Act of God" similar to force majeure in its objective but different in its
requirements. The legal interpretation of an "Act of God", in an
unprecedented event as COVID-19 Pandemic, should be determined by
the Governing Law of the contract.

In Common law jurisdictions, we can find the concept of "Act of God"
which had been approved by the Anglo-Saxon and Anglo-American
Jurisprudence in contrast to the requirements of force majeure as a way for
the parties to take a break in their performance or to terminate the contract
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in extreme circumstances like natural disasters, pandemic, epidemic...etc.,
which would legitimately excuse their performance of the contract. An "Act
of God" generally defined as : "an act occasioned exclusively by the
violence of nature without the interference of any human agency". There is
no doubt, as we explained above that COVID-19 Pandemic has had, and
will continue to have, an adverse impact on the global economy. With the
disruption to supply chains, domestic and international travel, and business
operations, many persons and businesses will be unable to fulfill their
existing contractual obligations. So, how many businesses will look to their
contractual obligations for relief ? Countries of Common law consider
COVID-19 Pandemic an "Act of God" within the meaning of the provision,
the party seeking to rely on it must then shows the following TWO
requirements : (i).That COVID-19 Pandemic has made the performance of
his contractual obligations impossible or impractical, and (ii). That the
outbreak and its consequences were beyond the reasonable foresight and
skill of the parties at the time they entered into the contract. In other words,
the party claiming the benefit of the concept "Act of God" must show that
he cannot perform his contractual obligations due to unforeseeable,
extraordinary circumstances beyond his control. However, given the current
state of affairs, it is likely that any competent court will find that a COVID-19
Pandemic is an unforeseeable event outside the control of either party
which makes it impossible for a party to fulfill his contractual obligations.

The treatment of COVID-19 Pandemic, particularly in the global context
of a public health crisis evolving daily will confirm that the obligations under
a contract have become impossible and/or impractical to perform by
intervening and unforeseeable events. California law does not require
parties to attempt the impossible. “A condition in a contract, the fulfillment
of which is impossible or unlawful, or which is repugnant to the nature of
the interest created by the contract, is void" (Refer to California Civil Code
art. 1441). Traditionally, impossibility was measured objectively such that
increases in cost or difficulty in performance were insufficient. More recent
cases before the State of California Superior Court has brought some
subjectivity to the analysis, recognizing impracticability due to excessive
and unreasonable difficulty or expense ( Refer to Christin v Cal. Superior
Court, 9C.2d 526, 533 (1937). Moreover, the Act of God defense has been
codified and expanded upon in the California Civil Code, Section 1511
provides, in the relevant part: Cal. Civil Code art. 1511 Causes excusing
performance of an obligation, or of an offer of performance, in whole or in
part, or any delay therein, is excused by the following causes, to the extent
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to which they operate : (i) When such performance or offer is prevented or
delayed by the act of the creditor, or by the operation of law, even though
there may have been a stipulation that this shall not be an excuse; (ii)
When it is prevented or delayed by an irresistible, superhuman cause, or by
the act of public enemies of this State (California) or of the United States
unless the parties have expressly agreed to the contrary. The common Law
made the difference between the "man-made" political events in which the
human being interred (force majeure) and the natural hazard event which
outside human control for which no person can be held responsible (Act of
God). So, an Act of God is an exception to liability in contracts (The idiom
dom on December 30, 2009) under The Hague Visby rules in which Art.
17\2 provides that: " Neither the carrier nor the ship shall be responsible for
loss damage arising resulting from: ...(d) Act of God". An Act of God in
England and Wales is an unforeseeable natural phenomenon. In the case
of Transco Plc Vs. Stockport Metropolitan Borough council before the
English court, Lord Hobhouse described the Act of God as an event: i)
which involved no human agency, ii) which is not realistically possible to
guard against, iii) which is due directly and exclusively to natural causes,
and iv) which could not have been prevented by any amount of foresight
plane and care. And in the case of Tannat Vs. Earl of Glasgow (1864 2M)
before the English court, the Act of God, has been described as :
“Circumstances which no human foresight can provide against, and of
which human prudence is not bound to recognize the possibility, and which
when they do occur, therefore are calamities that do not involve the
obligation of paying for the consequences that may result from them".

In the English common law of contracts, an Act of God may be
interpreted as an implied defense under the rule of impossibility or
impracticability. If so, the promise is discharged because of unforeseen
occurrences, which were unavoidable and would result in insurmountable
delay, expense, or other material breaches. Act of God is implied under
English common law and will only arise in contracts where the parties have
specifically agreed to govern their contract by English law. So, the Act of
God should lead to excusing the performance by the parties of their
obligations due to "failure of demand for the product or service relating to
the outbreak of a pandemic worldwide", that would likely be invoked in the
current circumstances (COVID-19). However, the outbreak of the pandemic
would fall within the contemplated use of the Act of God concept.

In addition, the Act of God event or its circumstances must be causative
to the non-performance or the termination of the contract and that a party
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must have used reasonable endeavors to avoid the effects of a pandemic
as COVID-19. Based on the above and which can be drawn from California
case law, the Jurisprudence and Lawyers consider that it can be argued
that COVID -19 in principle, comes with the definition of "Act of God ".

4.2.1 How has the "Act of God" been defined by the Common law
courts ?

Unlike States of civil law; States of common law as in the UK and
USA, apply since 1946 the "Act of God" principle broadly (ref. Pacific
Vegetable Oil Corp. Vs. C.S.T.Ltd, 29 Cal. 2d 238 (Cal.1946). As such, one
could argue in the common law states that while the Coronavirus (COVID-
19 Pandemic) is surly not have been man-made, the spread of the virus
and the resulting epidemic is certainly manmade, and therefore not an Act
of God in the traditional meaning. However, the analysis in California state
is totally different. In the Golden Bear State, the test for whether a force
majeure and/or Act of God event is present is “whether....there was such
an insuperable interference...as could not have been prevented by the
exercise of due diligence®. California courts have held that both force
majeure and Act of God are the equivalent of the common law defense of
impossibility and/or frustration of purpose : performance of a contract is
excused when an : unforeseeable event; outside of the parties control;
renders performance impossible or impractical (ref. Citizen of Humanity,
LLC Vs. Caitac Int'l Inc, no. B215233, 2010 WL 3007771, Cal. Ct. App.
August 2, 2010). Moreover, Califonia court held that the disruption of
different supply chains and other vendors shutdowns may also contribute to
an inability to perform due to the ,“nature of the thing being done" (ref. El
Rio Oils, Canada, Ltd Vs. Pacific Coast Asphalt Co. (1949) 95 Cal. App. 2d
186). However, it must be noted that “impossibility as an excuse for non-
performance of a contract is not only strict impossibility but includes
impracticability because of extreme and unreasonable difficulty....." (ref.
Autry Vs. Productions (1947) 30 Cal.2d 144). There are a number of cases
where the "Act of God" has been considered in common law countries. Act
of God' is mainly considered in the context of : (1) the statutory exemption
of "Act of God" given to common carriers (i.e. in a shipping context); or (2)
Act of God as a defense to claims of negligence, rather than in the context
of a force majeure clause. From those cases that do consider the meaning
of "Act of God", it is broadly defined in California state Jurisprudence as
follows: "An "Act of God" must: a)- be exclusively the consequence of
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natural causes: In a case of common law, Nugent Vs. Smith (1876) was
found to mean that the act in question must involve "elementary forces of
nature unconnected with the agency of man or other cause"; b)- be of an
extraordinary nature. Case law suggests that where a natural event is
unprecedented, it is to be sufficient to satisfy this limb of the definition. It is
likely that the COVID-19 Pandemic would satisfy this limb of the definition
as it represents an "unprecedented" pandemic, with its effects being
similarly "unprecedented"; c)- such that would not be anticipated or
provided against by the party seeking to rely on it. There is case law
suggesting that a party cannot be expected to provide against an
unprecedented event. In many cases, it was found that, although the
defendant could have prevented loss through protective measures, he
could not reasonably be required to prepare for an "unprecedented" event.

4.3 Frustration :

Common law recognizes also the concept of the frustration of
purpose, a narrower concept that applies when the actual performance of
the contract is radically different from what the parties intended. When
force majeure has not been provided for in the contract (or the relevant
event does not fall within the scope of the force majeure clause), and a
supervening event prevents performance, it will be a breach of contract.
The doctrine of frustration will be the sole remaining course available to the
party in default to end the contract. If the failure to perform the contract
deprives the innocent party of substantially the whole benefit of the contract
it will be a repudiatory breach, entitling the innocent party to terminate the
contract and claim damages for that repudiatory breach.

As more and more than 180 countries introduce protective measures
and restrictions (travel ban, suspension of flights, staying at home) in order
to manage the Coronavirus (COVID-19 Pandemic) outbreak, businesses
may find that they or their counterparties struggle to meet their contractual
obligations. The cease of business activities could enable a party to a
contract governed by California law, to avoid its obligations by invoking
either a force majeure clause or the concept of "Act of God" as we
previously explained, or by applying the common law concept of
"frustration”. However, both last routes have a high bar to success in
common law countries, especially in the UK, New York state, and California
state. Closely related to impossibility is the legal concept of the frustration
of purpose, where, “performance remains possible, but is excused
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whenever a fortuitous event supervenes to cause a failure of the
consideration or practically destruction of the expected value of the
performance” (ref. to the case of Lloyd Vs. Murphy, 25 Cal. 2d 48, 54, 153
P.2d 47,50 (1944), enumerating the frustration of purpose doctrine when “a
party's principal purpose is substantially frustrated”). This situation is now
arising as a result of the cancellation and/or termination of numerous trade
shows and other similar events due to the Pandemic, where the “principal
purpose” of the contract is now frustrated, delayed, or canceled altogether.
Even if a contract does not contain an applicable force majeure clause, an
affected party may still seek to avoid performance by arguing frustration of
contract due to COVID-19. A contract is frustrated when there is a “change
in circumstances” that alters the nature of the contractual rights and/or
obligations in a way that the parties could not have reasonably
contemplated at the time they executed the contract. Under common law,
contractual obligations were deemed sacrosanct, so failure to honor a
contract could lead to an order for specific performance. In 1863, this harsh
rule was softened in the UK by the case of Taylor Vs. Caldwell in which
introduced the doctrine of frustration of contract, which provided that
"where a contract becomes impossible to perform and neither party is at
fault, both parties may be excused their obligations". In this case, a music
hall was burned down by an Act of God before a contract of hire could be
fulfilled, and the court deemed the contract "frustrated". A contract will
terminate automatically when a frustrating event occurs, i.e... one which is :
(1) unexpected: (2) beyond the parties" control; and (3) makes performance
impossible or radically different from that which the parties contemplated at
the time of entering into the contract. The frustrating event must
“significantly change the nature of the outstanding contractual rights or
obligations”.

4.3.1 How to Apply the Doctrine of Frustration ?

Consider whether COVID-19 Pandemic has made performance
actually impossible/radically different or just less convenient and/or more
expensive. For example, if the contract requires delivery of service or
payment goods on a specific date that is now made impossible due to local
lockdown measures, that will be a frustrating event. A contract for airline
services that are now subject to a flight ban could be considered a
frustrating event. The effect of frustration is the automatic termination of the

28



contract. Parties can recover amounts paid under the contract before it was
frustrating (less the other party“s expenses). Parties should also consider
other options. For example, if COVID-19 Pandemic means that a business
must halt operations, production or miss a payment/delivery date, a
moratorium could be requested since frustration is a "nuclear" option to
approach with caution, particularly given the current forecasts of how long
COVID-19 Pandemic will disrupt normal business. The doctrine of
Frustration challenges the validity of the fundamental principle of "Pacta
Sunt servanda". The common law Jurisprudence argues that the
applicability of the fundamental principle of “Pacta Sunt Servanda® in the
contract law is limited by the "Doctrine of Frustration®. The principles of the
law of contracts find their very origin from the theories of "offer and
acceptance". Thus, the very scope of an agreement that is to be is
determined by the offer, its acceptance, and the promise to fulfill the
obligations of such an offer. In common law, it is a well-settled principle that
"to create a contract there must be a common intention of the parties to
enter into legal obligations". Thus, if we analyze both parties to contract
should have the intention to fulfill the legal obligations to be imposed,
thereby giving effect to the principle of “Pacta Sunt Servanda“ which means
agreements must be kept". But it poses a serious contradiction when we
compare this point of law with the principle of the frustration of contract
which implies that the intention of the parties when they entered into the
contract cannot be materialized.

Our essay here intends to compare and contrast the two legal
principles of the law of contract in common law jurisdictions as the UK and
the USA and how they contradict.

4.3.2 Concept of “Pacta Sunt Servanda’” and ‘“Doctrine of
Frustration’ :

To conclude that any agreement shall have the force of law, the parties
to the agreement shall agree to perform their legal obligations. This same
reasoning is embedded in the principle of “Pacta Sunt Servanda®, which
means the parties have the legal obligation to fulfill the promise made, and
to this extent, the agreement shall be binding on them.

The sacred principle of the classical law of obligations was the idea of
"Pacta Sunt Servanda" (sanctity of contracts), which means that contracts
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are binding on any conditions. According to the classical theory of
contracts, each reasonable person has the freedom to enter into a contract
upon terms determined by that person and to be certain that a contract
concluded voluntarily will be subject to judicial enforcement and binding on
the parties. Thus, unilateral denunciation of a contract was, therefore, in
general, excluded. It was a general rule of law of contract before 1863 that
a person was bound to perform the obligation undertaken by him without
claiming the excuse of the subsequent impossibility of performance of the
obligation.

4.3.3 Development of Doctrine of ""Frustration':

Under the “doctrine of Frustration®, a contract may be discharged if
after its formation events occur, making its performance impossible. This
doctrine comes into play in two types of situations, firstly, where physical
performance becomes Impossible, and secondly, where the center object
of the contract fails. In the well-known judgment of Krell Vs. Henry, an
English court of common law was held that the object of the contract was
frustrated by the non-happening of a specific event. Explaining the concept
of “frustration of contract”, Judge Lord Wright stated that. “the word
frustration is here used in a technical legal sense. It is a sort of shorthand:
It means that a contract has ceased to bind the parties because the
common basis on which by mutual understanding it was based has failed. It
would be more accurate to say not that the contract has been frustrated but
that there has been a failure of what in the contemplation of both parties
would be an essential condition or purpose of the performance. The
abovementioned definition can say to be the most convincing definition so
as to understand the concept of frustration. The frustration of a contract is
either affected by the destruction of subject matter or non-existence of it,
death or incapacity of a party to perform the obligation, non-occurrence of
events in cases of contingent contracts, and finally, if the performance is
rendered illegal by any legislation. The legal effect is that the contract is
terminated automatically and totally.

4.3.4 Challenging the Validity :

As already discussed above, both legal principles have stood the test
of time in the common law of contracts, but if the concepts of these two
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doctrines are compared, it can be comprehended that the fundamentals of
the two contradict : On the one hand, the principle of “Pacta Sunt
Servanda® emphasizes parties to be bound by the contract, and on the
other, the doctrine of “frustration” provides for circumstances under which
the parties shall not be bound by the contract.

To understand the contradiction clearly, it is important to discuss the
limitations of Pacta Sunt Servanda and the theories that have been
developed to justify frustration as follows :

4.3.5 Limitations of Pacta Sunt Servanda :

The principle of “Pacta Sunt Servanda® has always had its limits. Even
if it is logically understood if the basis or the subject matter is destroyed,
the legal effect renders nullified. Even the Roman law provides that, no
contract was absolutely binding or binding under all circumstances,
unilateral dissolution of the contract was permissible if a party failed to
perform its contractual obligations (e.g. in the case of leases, mandates, or
contracts of sale). Such an exception has to considered to bring the
principle to its logistic effect. Historically, the principle of “Pacta Sunt
Servanda“ has been prejudiced by the principle known as the doctrine of
"clausula rebus sic stantibus". According to that doctrine, a contract is
binding only in so far as the circumstances remain the same as at the time
of the conclusion of the contract. In modern theory, fundamental views
have changed in common law countries. For English jurisprudence, the
modern contract law cannot be based on the positions of classical contract
law anymore since those positions have inevitably become inappropriate in
the light of the developments as also provided for in the theory of Radical
change which substantially puts forth the same argument. The others argue
that since the scope of contract law does not limit itself to the sale of goods
etc., its principles have to be modified according to the length and breadth
of its dimensions. In other words taking into consideration the economic,
social, and fundamental problems, the rigidity of the principle of “Pacta
Sunt Servanda” cannot be maintained. Regardless of different approaches
to the binding nature of contracts, the study of legal grounds for exemption
from contractual obligations has become very important in modem times.
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4.3.6 Theories of ""Doctrine of Frustration" :

The principles of this doctrine were guided by the judgment laid down in
the case of Krell Vs. Henry, a case arising out of the coronation of King
Edward VII of England. Despite the fact that there was no mention of the
coronation ceremony in any of the parties' written correspondence, the
English court held the contract frustrated in purpose by the cancellation of
the coronation. Various theories were laid down to justify this principle that
a contract would come to an end by the "impossibility" of the event. The
first theory being the theory of implied term explained by Lord Lorebum in
the case of Tamplin Steamship Co. Ltd Vs. Anglo-Mexican Petroleum
Products Co.Ltd, in these words: "the court can and ought to examine the
contract and the circumstances in which it is made not of course to varying,
but to explain it, in order to see whether or not from the nature of it, the
parties must have made their bargain on the footing that a particular thing
or state of things would continue to exist. And if they have done so, then a
term to that effect will be implied, though it is not expressed in the contract".
This means that the parties have implicitly agreed on certain conditions,
and if such conditions cease to exist, the contract can be frustrated.
Second, the Theory of Just and Reasonable Solution was an attempt to
explain this doctrine through a different perspective by Denning LJ. He
explained that the court has inherent Jurisdiction and power to do what is
just and reasonable in a given situation. He justified it by saying "the day is
done when we can excuse an unforeseen injustice by saying to the sufferer
. It is your own folly". Third, the Theory of Disappearance of the foundation
of contract answers the question in a very logistic manner with the support
of general principles of contract. The basis of this theory is that the contract
cannot have the force of law if the subject matter on which the parties
consented to contract itself has disappeared. Fourth, the Theory of Radical
Change in Obligation recognizes that law should provide for a situation
when the contract can be incapable of performance without the fault of
either of parties.The juristic basis of the doctrine has evolved over a
number of years.

The English courts have over time rejected the notions of "just
solution”, "foundation of the contract, "failure of consideration" and "implied
term", and instead adopted the test of a "Radical Change in Obligation",
which is currently regarded by leading commentators as the preferred
approach. In the case where "Frustration" is found, the decision is arbitrary
and automatic in that frustration renders the contract terminated forthwith.
In Chandler Vs. Webster (1904), the English court relieved the parties from
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all future contractual obligations from the date when the supervening event
first arose and, as Lord Radcliffe rightly pointed out in the Davis case : "....it
can categorically be said that once a contract is found to have been
frustrated, the bargain between the parties is at an end".

5. CONCLUSION :

Based on the above study of the position in the law of contract related
to the impact of COVID-19 on commercial contractual obligations, and as
the outbreak of COVID-19 Pandemic continues and the bans and
restrictions will be extended for many months, all business and companies
all over the world will continue to be affected, not only because of the
suspension of its operations but also because its employees and workers
were asked to stay at home to avoid the spread of the serious virus. Aside
from the tragic human impact of COVID-19, the consequences are being
seen throughout all sectors of the business and legal world and we expect
that the concepts, principals, and doctrines (Force Majeure, Act of God,
Frustration) and its impacts on the contractual obligations either in Civil law
or Common law countries will continue to be invoked as the outbreak
continues, and it seems to us that this pandemic will be the essential
reasoning for the courts to excuse the parties from the performance of their
obligations. In the absence of specific clause of force majeure events in the
contracts, and according to the WHQ's declaration on 11th March 2020 that
COVID-19 is a Pandemic through its fast worldwide spread, the affected
party in the said contracts, has the possibility to invoke both Act of God
concept and Frustration to avoid performance of its contractual obligations
and to terminate the frustrated contract due to the change in circumstances
that alters the nature of the contractual rights and obligations in a way that
the parties could not have reasonably contemplated at the time they
executed the contract.

Frustration occurs where a situation (like COVID-19) has arisen for
which the parties made no provision in the contract and the performance of
the contract becomes "a thing radically different from that which was
undertaken by the contract". Much like in force majeure context
performance of the contract must be impossible, or significantly more
difficult even still possible to perform. Th affected party due to COVID-19
Pandemic can confirm that the change in circumstances (impossibility to
performance) is the main reason that the “original and principal purpose" of
the contract has been frustrated, and it would be "impracticability" unjust
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and unfair for the affected party to be bound to the contract under the
existing circumstances in which its performance became impossible and/or
unreasonably expensive due to the COVID-19 Pandemic the proximate
cause of the inability to perform the contractual obligations like most of the
worldwide contractual affected parties which can be excused under
impossibility and impracticability defense and the concept of frustration.
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