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Fall Of Preemption
Between Islamic Jurisprudence And Civil Law

Maher Abd-Alrahman
Postgraduate Studies , Faculty of Law, Tanta University
E-mail : maher130048@f-law.tanta.edu.eg

Abstract :
The preemption is one of the rights established by the Islamic sharia and the

Egyptian legislator derived the provisions of the preemption system from that
glorified sharia and singled out articles from it from 935-945 of the Civil Code,
and came as a preemption as one of the reasons for gaining ownership and
original in-kind rights. Hence, it can be said that preemption in the civil law finds
its historical and objective basis in the provisions of Islamic sharia For this
purpose, it is necessary to stand first on the historical and objective basis of the
preemption system in Islamic sharia and to compare this system in terms of its
definition, rulings, pillars, conditions, and cases of its fall between the provisions
of sharia and law. We will find that these provisions reflect in terms of the
supremacy of Islamic legislation and its implications for the interests of the
people and the removal of harm. On the other hand, the relationship between the
rules of civil law and many rules and principles of Islamic law emerges, not only
in the form of codification - as in the preemption system - but also, as well, as
one of the original sources, in the absence of a legislative or custom text, which
the judge uses to discuss It contains the rule governing the dispute before it, as
stipulated in Article (1), Paragraph (2) of the Civil Code.

In this research, | will deal with the preemption system in one of its aspects,
which is the fall of preemption , by comparison between Islamic jurisprudence
and the Egyptian civil law, to find out the relationship between jurisprudence and
law on the one hand. And to highlight that many of the rules of Islamic
jurisprudence are renewable and valid for a time and place without a second
side. Finally, the main areas of these rules are that they are in the interest of
individuals and achieve security between them, and aim to nullify the causes of
conflict and resolve its substance. Hence the importance of this research. And
before discussing the preemption system in general, and the reasons for the
preemption of intercession in particular, | will be exposed at the beginning to the
rooting of the meaning of “right”, then dividing it with Islamic scholars and law
scholars, and then arriving from the definition of the meaning of “right” as a
general meaning, to the right to preemption as one of Rights belonging to the
range of financial rights.

Key words: preemption, legal right, legal machine, jurisprudence, law.
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