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(1) Council Directive 93/13/EEC of 5 April 1993 on unfair terms in
consumer contracts, Official journal L 095 , 21/04/1993.

(2) The unfair contract terms regulation 1994, No. 3159.

(3) The Unfair Terms in Consumer Contracts Regulations 1999 1999,
No. 2083.
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(1) In arts 33 (formerly 39), 34 (formerly 40), 81 (formerly 85), 82
(formerly 86), 87 (formerly 92).

(2) P. Nebbia, Unfair contract terms in European law: A study in
comparative and EC law, Hart Publishing, London, 2007, p.21.

(3) H. Collins, The Law of Contract, Butterworths, London, 1997, p. 9.
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(1) "...the general interests of consumers in the Common Market are not
represented to the same extent as those of producers...". V. Kendall,
EC consumer law, Chancery law publishing, London, 1994, p.7.

(2) Council Resolution of 14 April 1975 OJ C92, 1.

(3) Council Resolution of 19 May 1981 OJ C133, 1. Both the 1975 and
the 1981 resolutions are expressly referred to in recital 8 of Dir
93/13.
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(1) "...acquirers of goods and services should be protected against the
abuse of power by the seller or supplier, in particular against one-
sided standard contracts and the unfair exclusion of essential rights in
contracts...". Council Directive 93/13/EEC of 5 April 1993 on unfair
terms in consumer contracts, Official journal L 095 , 21/04/1993,
p.29-34.

(2) P. Nebbia, op. cit., p.21.
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(1) "Assessment of the unfair nature of the terms shall relate neither to
the definition of the main subject matter of the contract nor to the
adequacy of the price and remuneration, on the one hand, as against
the services or goods supplies in exchange, on the other, in so far as
these terms are in plain intelligible language".
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(1) "Any natural person who, in contracts covered by this Directive, is
acting for purposes which are outside his trade, business or
profession".

(2) Directive 97/7/EC of the European parliament and of the council of
20 May 1997 on the protection of consumers in respect of distance
contracts - Statement by the council and the parliament re article 6
(1)-statement by the ocmmission re article 3 (1), first indent, Official
Journal L 144, 04/06/1997, p. 0019 — 0027.
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(1) Directive 98/6/EC of the European parliament and of the council of
16 February 1998 on consumer protection in the indication of the
prices of products offered to consumers, Official journal L 080,
18/03/1998, p. 0027 — 0031.

(2) "consumer shall mean any natural person who buys a product for
purposes that do not fall within the sphere of his commercial or
professional activity".

(3) Directive 2011/83/EU of the European parliament and of the council
of 25 October 2011 on consumer rights, amending council directive
93/13/EEC and directive 1999/44/EC of the European parliament and
of the council and repealing council directive 85/577/EEC and
Directive 97/7/EC of the European parliament and of the council.

(4) "consumer means any natural person who, in contracts covered by
this Directive, is acting for purposes which are outside his trade,
business, craft or profession".
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(1) Unfair Contracts Terms Act (UCTA) 1977.

(2) Sec. 12: “Dealing as a consumer”.
A party to a contract “deals as consumer” in relation to another party
if:
(a)he neither makes the contract in the course of a business nor holds
himself out as doing.

(3) R & B Customs Brokers Co Ltd v United Dominions Trust Ltd,
(Saunders Abbott (1980) Ltd, third party) - [1988] 1 All ER 847, All
England law reports, Volume 1, 1988.
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(1) "...this reasoning leads to the conclusion that, in the 1977 Act also,
the words 'in the course of business' are not used in what Lord Keith
called 'the broadest sense'. I also find helpful the phrase used by Lord
Parker CJ and quoted by Lord Keith, 'an integral part of the business
carried on'. The reconciliation between that phrase and the need for
some degree of regularity is, as I see it, as follows: there are some
transactions which are clearly integral parts of the businesses
concerned, and these should be held to have been carried out in the
course of those businesses; this would cover, apart from much else,
the instance of a one-off adventure in the nature of trade where the
transaction itself would constitute a trade or business. There are other
transactions, however, such as the purchase of the car in the present
case, which are at the highest only incidental to the carrying on of the
relevant business; here a degree of regularity is required before it can
be said that they are an integral part of the business carried on and so
entered into in the course of that business..."
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(1) P. Nebbia, op. cit., p.76.
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(1) Stevenson v Rogers [1999] 1 All ER 613.

(2) S. Salzedy and P. Brunner, Briefcase on contract law, 3 ed.,
Routledge Cavendish, 2004, p. 131; R. Bradgate and F. White,
Commercial law, OUP Oxford, 2007, p.151.
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gl g rall £33 (2 Jualll (o (Sali (K18 ) giial) o guaad) Al gl

g g Gkl g Adalal) o Agablail) b g yiid) (e Alaad) Sl (g
O dndndl A Aaanall culias 13) ¢Lala A g, 6¥) Jaad) daSaa g0 OAS (A g 6Y)
En G ligionall dlan (il g8 (gldai Apaat Jga LAY 8 Jadll LLa )
3 ) dgal ga A dglaad) (U (1) llgiacal) o ggda 2aa (5 AVl g cpalddY)
Alall i o) g8 5 A g oY) Acland) Baalan £ g B lldg ca el ol (igeall
sllgional) o ggda Joa DAY -

Baal g ¢S ad Lgd Lagus¥) oS Alalaa O 2o dllgioual) 3 S8 ) ity
A g gY) by il g labad) Gl g cilaal CENEAY g cdlis) 3y

S i) e Ao (g usY) AaTY) Baalaa cpa AV /Y Balall can gaid
s o) L) Cppeual A aaliud CuilS 1) plie) Audliall pajial) CABLEY) mia
e Jpanlly CpSlginiall Flawd) g ¢ galaidy) gf AR adE1) 3 5a8 A g adud)
O "ellgiadl" o cBaladl G (e priaty g (M ARSLN 2Bl (e Adile diaa

(1) Article 81/3: "The provisions of paragraph 1 may, however, be
declared inapplicable in the case of:

- any agreement or category of agreements between undertakings;

- any decision or -category of decisions by associations of
undertakings;

- any concerted practice or category of concerted practices,

which contributes to improving the production or distribution of
goods or to promoting technical or economic progress, while
allowing consumers a fair share of the resulting benefit".
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pladiad] cladd ) pdbidany (g iy g1 ) gl (a2 b (195 O B g ey
Rl S Cls gl g cilaiia g fidy (a JS lghuall dia g cal JAy s o addd)
O8alad) Aald ) a0 ) Aadlial) ¢ 9il8 WBd g cings (ailld Al jlad

iyl e el cdllgiaally Bale algd ) Cilgan g3 alina U Al aag
Alaty M) el Gadid) ob gl Glb Ll By Al MAgaBlail) Alaleal)
1Aa 7 o La Bale cilgan sill aand Aiiga of Al Adlate o () 28
cllgiaall -agli La gl - iy il

Apa g (e CAlidy Y QeI B ellgiuiall o gglia (LB (M Aol
Gl g A 51l (Blna B8 4B 5 gl (B 2 ggial) 1D agdy O ) Elingg AY
o A g, Jand) AaSaa b il Citali Le ga g cdllgiaall dglaa Al g 0l M)
Lladl) (e paad)

=99 A il g A g 4 oY) Jandl daSaa alSa] 5 gua B dllgioiall a ggda - ¥
LA¥/\Y ad
i 1" 1Al llgiacall VAW el VY aB )y g g A gl Gie
LOndtiga gf 45 lad gl cAlee (gUai g A el () 28 Slay ek

(1) Kabel-und Metallwerke Neumeyer AG and Etablissements Luchaire
SA Agreement [1975], OJ L222/34, 1975.

(2) "Any natural person who, in contracts covered by this directive, is
acting for purposes which are outside his trade, business or
profession".
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oany iy laad) ki) o ) cellgionall daaall iy il (e a8 ) Lo g
JU sl ey ) el Jay (oA llghaal) (adidy (glata padil) A il sl
A g s¥) Jan) AaSae alsal e agaad) aiiy g llgiacall 55 Ral) 43 5341 4laad)
PAY/VY ad ) da gil) 3l o) ellgtanall Gy paedl] Glangle dllia i aad
saial) e Al 1 5Y) gl

Al ) ladd Cags ) agdal) o Alaal) (gldai mgid) 1An ady’
s (A iy L llginy o0 padldd) g dllgiucalld (duaddl) claliaY)
Ciladd i adu ajgi ol ZLE) G2 8l cledd i ad (o} addieny ¥ ggd cclard g
MY o alal) mgili Al o glhad o oSay «glaiall 13 ) Ay s A
chaal) Gl dlan B g pially (ud Adlal) oda B ¢ gAY (e i) (19509
Crag ald A bl g dpadll) cilalall ady oA Gl laa (Sl g dale B gua
RS gl g Aliga () £Y T gl 3 ga 5 st A gl Alaall (3Uai (e 7 Ay A
Aaa Jalady ) 3 ) gall dpilly 4yablacl) ABMal) A Ciplal) Cijhal) iay

dpad bl D e Ay g g Jaal) dasan slsa) ciasjady

(o Auall) Al aild ) 933 ua DFrancesco Benincasa v Dentalkit Srl.

(1) Function-based approach.

(2) Judgment of the Court (Sixth Chamber) of 3 July 1997. - Francesco
Benincasa v Dentalkit Srl. - Reference for a preliminary ruling:
Oberlandesgericht Miinchen - Germany. - Brussels Convention -
Concept of consumer - Agreement conferring jurisdiction. - Case C-
269/95. European Court reports 1997 Page 1-03767.
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DentalKit g— jli 8 »ic Benincasa Sl ol 1344 Y ale 84
G- Benincasa sl afall Jod a8y foul e (B pata i g Ll Ciagy
dihia Hada DentalKit - daldd) 4 i) Adlall aladin) & o puaad) i)
A el Aadlad) Jaal i) aludl &) g3 Dentalkit 4y a3l s 3aaaa 481 s
o i A B Wl 58 Vg (Dle ) Anil g gl g il aLANLG a3 138
g pand) ) g mia' Al Al jpal) Aikial) Qe saia

A8 e 4 il cdlaal) Jgads Benincasa Syed) ald (Joliall g
¢} e cadgl) aray a3l 451 LaS (G uas Dentalkit claiie gl daldl)
Ayl 3 Ggnbe A flaa 83138 (Dentalkit 48 pdo (3l (3l o laglea
Cra 7 Jalay La ot ABLcaWly cBas Lol apdi g Ay Lol g Ay AGIEEN (JlGaS
Al gl G VY EY By YW EN B bl o pling o i) AR dadd
(Lo 58 Kiyin ( laal) QIR 0y ey B e GBI G35 e Y
Saad) 3 gty BAT ) paedly (3lady £135 (51 (A Juadlly Lty

A 529 A dlall ada g adall Jugads Benincasa sl ald () dayg
4 gial) dpeadl) pday dcal il JAT 288 canl) Glles (e paally ald g 3l ¢y gula
laall 7L e Ggi % ¥ a9 2l B3 jhal)

8 1At dalil) Landgericht 4aSaa alal &3 a2y Benincasa ) 2d
Ot Ao el Gl il ade Jlagly Lgad alllay (6 503 Ailal¥) gl gae Adpaa
b B A yrall ol 3 g8ad (ol ey AlaSly SUaly puing (ALalY) () gILAL L8 g Ndal)
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o dgalall rall 8h g shal) 34T LS i B Ay ) daSaal) Ldi el daida
AlSal¥) Lidiig ALl palaid¥ly Ablaiall g 6Y) ady) A8 e 1 /0 Balal)
Aday 3 ) o) Japil) o) o) ged B JlBg ) TN alad (S gy ABli)) Auiliadl)
¥ oadhy ¥ cile Jhal) AL (alatidy) Lud jold & aSlaall Joidy il g L& Al
S AN e oY BN e Aaldd) Balall Cpa A oY) B RRY (e 3T B ST
9% Sy aay (aluaia¥) da pd dailly g Maly yfiny

oL O Gaatisd 3l Taw o J il Benincasa ) gia) 388 (oltis
BRAN g VY Balall (e A gY) BRAN (B3 ) o) mall LBE g celigha 40) o 44
LLEENY) e Y £ Salall e S5V

plal ML) g geadl W , B AN N Landgericht 4eSas cula b))

Mg pLa Al ade 833 ) ol palald¥) b 18 quan (5 oAl L Lpalatil

Gsteall A Y sl Y il e il dlall Cld AEEY) (a sal (V)
45 a3 Gt s adf e el iy of Sy it U G e ey Al
O3 candl) 138 385 (alaia¥) araid o ellgin " ale Gl A5 caiga
(OS] el ) g dnal Ll cprialall alSaly JO1RY)
(ol da g i (355 Jaludil o el 2y adud) a Nie -

n

Aol aSlaae 8 L) aBall 8 5AY) Goydall a5 500 ad ) @llginnall jgag ) € ol
L U ellginall ()6 ) A1 5all aSlaa sl eyl 138 Lgd a5 )
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AL
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G alda Al i) LS g e ABEN) Ga VY Salal) (e 6N 5 RAN
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LlaY) oo Liagy La (815 Igasa b c¥ gl dli o dasaall cylaf A
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Qd 8 Aile g pall) Ablia Ao aaiad Al g (GLE 13a 8 Aladl) () gl
2 M O g cQalAd) llgtanally Jaid glady ellgional) Gy ady (Glaiall Gall)
agigal) gf 4y ol Aadsy)

Chay Gaddd) LS 13) La agaad Jal e 4] 0 383 G e Ao Gl g
cafinl) (b (adil) CiBga 5 guda (b ARl ey O iy 0 9gie sgd (Wlgia 435S
) Sy ) gaddd) A3 Gand g caBiad) (e iagl) g dapdal) Ble) e iy i
AT clalaa ) Aty 1 el g clalaall Gy A Wlighan paddl) @l

Lalall 3 8l clala ki ( Had Jad 4 jual) coladlailld dld o pliyg
ad) ey dlgiaal) 4laal Ao guda gall alSadU puiadl Lgild (aldl) ddlgiudl g
() ABA ¢l 9B i ) Aaldd) dlead) 02gd Labath) CiraY) G dal)
Ll ) 8 ladll Lgwda £ (195 () 2 gdadl Adla B LA ) La Lgd e Lgdiias
LLE A 095 Ol g Sliaa (i’ O Jlas ) il adada’ (S 6l s ¢ Agall
QU3 3 a0 ol ALY Slliue A las aly g o2 Sl dagdad (BaY s gl)
(i o) T a9 Ad S (e (JISEY (e S gLy el

(1) "... As far as the concept of ‘consumer' is concerned, the first
paragraph of Article 13 of the Convention defines a "consumer' as a
person acting ‘for a purpose which can be regarded as being outside
his trade or profession'. According to settled case-law, it follows from
the wording and the function of that provision that it affects only a
private final consumer, not engaged in trade or professional activities
(Shearson Lehman Hutton, paragraphs 20 and 22)...".
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ial) gl pualald) (8 o) g clagaly (Blaia 02 2 5Y ol (g

84N £ guda (B 0% O e (JY) Jibel) e AlaY) (LB 1Aa e
O ming 138 g A BN (a ) € BAlall Cma oY) B 8AN 9 3 ¥ Balal) (a A 6Y)
Lail g pdaladl B gl & Gl igea i 30 ) ) Ay 1380 2 il ) o tall
K o i) oSar Y (Jaiaal)

| lna Lgadal) g dall (pe 44ladly cadic ) 38 daSaal) ) aSal) &3 (pa a9
Ailalal aBlaial) £Lud) adad) a) p) e Al ClS LD (Cpadlatial) (o Seail!
AN (il 9B it A Aad) 4gd Cian g (Klgha 3o (Alilal) i duadlid)
pm ABlatal) (LS 1) Lal Cimad) i el o jlgio by ellgional) Alaa A g (Lghdal
p_lic) asal 4 I Ajlaad) Jiy ¥ ggd cdliiga gl Adae cilala pLLAY Adlail)
Aliga Jlasly dllaia Caald La Y ol Aliga (3lai A (S &) g (Slgliua
sV g dblaial) 3ol 3 ALY gl

JB) Adeay aBga B 008 el d IS g dllgiuall b (rgiall ALY LGS

B 1o 058 O Ades Gy 4 (38ay M) JAY) Giplally 40 e dyiga A8 A
dliga gl 4% lad ¢ g Allas ] 2l Y Jalaly padll) iy (Sl BB gy Jlaal) )38
L) Al 4l ¢t i A3 § pien 5 gy Uil il 55 Lo

(1) Competence-based approach. For more explanation see, H. Beale,
Unfair terms in contracts: Proposals for reform in the UK, Journal of
consumer policy, explanation 2004, p. 309.
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S oi® caguanadl (i g A Cileadd) g adead) Ao Jualaill LS 1) Ll Belisl g
Aan om0 Lug Mg ol 8 piels

Jtiely ALY Aaal) A g 6¥) Juad) daSas culad; VD Pinto dnid d8
5l A 3N Ajlead) (Gl jw s2a Jga B35 ol 088 (slgtional) Ja ol
GI s (o aghlatie o (D ag8e al b Ggasly (uil) Jladll o dligiuall
«Commerce. Le Partenaire du Commercant et de la Franchise
Groupement de 1' 4S0& (s o kisl Di Pinto ) W sy 4593 (A
43 ghwma )3 48 & 4 9 Immobilier et du Fonds de Commerce
Lgale 15880 gy A1) 3 glal) ()8 ¢ jlail) pagl Bhgaily daSaal) cukd Eua (B3 gaaa
Alaa g Al i La g ellgiacal) dhua ) gauiiSy aglaad ¥ aghlatia o (Bl

dadldig apuall dal) cpa 485 o) ABDally daSaal) cudic] 288 caSall 134 A
Jeae ) B anll 4y yuaaals Jlas| tiad clidley) Jlas| ol € jmtie) g (il )
Migaid e g Glle e clala pludl (il 5235 Jusi (g oy jadl

G9 i Cpdd) Ll gl i gay (3lay Lagh & gSA) (amy & ) 18 O
Aalg ol (B dnaddg diga cilaliia) Anli g £ (6% 3B Al g dadd i dales

(1) Criminal proceedings against Di Pinto [1991], Case C-361/89,
European Court reports 1991 Page [-01189.

(2) "... A trader canvassed with a view to the conclusion of an
advertising contract concerning the sale of his business is not to be
regarded as a consumer protected by Council Directive 85/577/EEC
of 20 December 1985 to protect the consumer in respect of contracts
negotiated away from business premises...".
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CSand (g ladll g dnaddll cilalal) dud ( Juadl) plaicall o 08 a1 13) 0819
kel cd B gt i g Allgtin ¢y 68 88 Mlaial) ol J 58

el £134 il a9 oY) Jaadl daSa alal ACEY) Al @ ) Ad
Gruber v Bay 4sad 3 dldg ¢ giboad) Joluilly (3ot A g g¥) Jaad) dasas
Bay Wa 4S-dg cLaail) B arfall jmgsa ol oy dpa®ll 955 . OWa
Srd) dca il g M) ABall aial) LSl aae oo Lagdn £1 340 JU Gua Auilaly)
A pa g

s bwall) Jladi (B Gl Ao e ) e dar s &) agn dead) elliag g
Lgaadieay 4 2 8 pdie AN (e Aol 0dh (985 AialY) 3 gand) (e 4y i
coiall Adlaay) Aalucal) G 77 o SB35y Le Jrdl g 43 pul g Aead] (Sl
48 & g Calall pa) gua S g drdlall a Yo o a JAS) Aqal (I3 ) Bl
Ao jall U LBl Alan) (s 7V 0 973+ (o L (A0 Ay g (U B S
REETY

Seas IAS patg Lkl A Qe (e 23e i 43 Bay Wa 4 Wi
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Leasall) B gt dpileal) Jlas W a8

(1) P. Nebbia, op. cit., p.72.
(2) Johann Gruber v Bay Wa AG C—464/01 [2005] ECR 1-439.
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(1) Ibid, Para 30.
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A gall & aslaal) alal s 900 by Ao ab i) a2e quag ol (a9 < AY) ikl
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A A O G Y alSal) Al (e BAELYE (Adgall i Ay jlanl) Cud g Apadldl)
agd dald Llaa b s Le agilidy 31558 Y cplll Qal Ay

Ay (Jou g Al (pa V£ 9 VY Baloall LBEg ellgiicall aggdag
doadldl) A0l Gt g caBal) 1A (e ciagld) dagdal LB g e (adldd duuilly
o Lkt g (Blghuna o jlie) (S afal) 8 i pdal) @l ) S o ral) i pdall
¢l oo Jhiua JSdug Aga o) s et BLAT o A s AN 3 g8alld aa) gl Abal)
(ad dalal) 3 il cilabyial) Ll G &A1Y e Y Al g (ol £ Al fa (2 £
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(1) Ibid, Para 34. See, in particular Shearson Lehman Hutton , paragraph
18, and Gabriel , paragraph 39.

(2) Ibid, Para 35. See to that effect inter alia Bertrand , paragraph 21;
Shearson Lehman Hutton , paragraphs 19 and 22; Benincasa ,
paragraph 15; and Gabriel , paragraph 39).
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20 A1 audady dhal) (S 13) La 4 jral  puadid polda cld i (g poida il Aaily
Ao Y gl B lgle (e galal) (alatil)

G VO ) VY G 3 geal) S (o 7 g g g L (LB camaad) 130 (g
il L ga B 0% O Oa s s adudll dleat Cada g g ¢JuuS g A8
Alal) o g M) addd) alSal) Al fha My Y &l G cdBadl B AY) Gl e
BBl ColS 13) ) g (Bl b Lgudany s cATigen of A1y (3 Lgany () 54
¢ cApdiala Ledly s g8 () Sy La gl Al dliga g) paddl) B jlad g Sal) G
Ol Jana ) B 8L 1S Y g ¢

(1) "... in that regard, it is already clearly apparent from the purpose of
Articles 13 to 15 of the Brussels Convention, namely to properly
protect the person who is presumed to be in a weaker position than
the other party to the contract, that the benefit of those provisions
cannot, as a matter of principle, be relied on by a person who
concludes a contract for a purpose which is partly concerned with his
trade or profession and is therefore only partly outside it. It would be
otherwise only if the link between the contract and the trade or
profession of the person concerned was so slight as to be marginal
and, therefore, had only a negligible role in the context of the supply
in respect of which the contract was concluded, considered in its
entirety. ...". Ibid, Para 39.
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il (oY) Gy AL o) daSaal) o cannd (a jall Aq 93 3a 3 gdal)
ol (AN Age guda gall g oAl Ly (Sl g caiad) 13 (e i) g daakag (g gina
G588 O OSay LS adiad) B HAY) Gipdal) (S 13) La paadl dals dllia Gl g L
g ) e g @ G e A e

(1) Ibid, Para 43. See paragraphs 32 and 33 of the present judgment.
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G el e (aall ke 4 pa AIMA (pa (Say 130 auday al 3) cagaail)
ALY 3 g8 (GUal (e 7 Ay el Jaay

s Lgdaa (195 Al 3 glal) Ala 3 dgle ) gaiill (Say aSall Glld oyl Allig
agdall do aSal) el gadai (Say (S (g ¢ Ganaill Lgde alalieY) (Say cladd
G Gadlil) Mied fAuaddl) Jue¥) g Lxigal) Jas ) (e Juall) L (S Y A
ade (b Ay ladl) Jlee ) (any gl (geall ] A (g jlay (S A e (a5 S pdaly
Lt e o) Dlgiul de ing J3ial) A sl Sl &y )60

o A5l aSlaall saa) alaf £33 i) 288 a gl pLARY (5 gia o g
Js> Standard Bank London Ltd v Dimitrios and Styliani dpad
i) ke g (i) B dadil Al JLaELY Gl g danl @A) dad) (S 1Y) La
JUTCCR Y399 alad Lalad) & Ja g pdidly dalild) 4 julad¥) ol gt auady

Ciladd gl b o) pd uad Apall) A g1 53 Jae dbal) cpa (2 A S MB g
o A g oY) Jand) dasas ata o i) adic) sbg ) e Jguand) hidd oSl
A 5,0 Jaall dasas & 83 Le ) afid Cua Benincasa v Dentalkit 4xd
54 cllgianall A0 68y Chaty adidd) LS 13) La agaad Jal cpa 4011 slgasa

(1) Standard Bank London Ltd v Dimitrios and Styliani Apostolakis
[2001] EWHC 493 (Comm), Case No: Claim M0. 1999 folio 1259,
Royal Courts of Justice, 9th February 2001.
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G e ) opSay 088 | Gaddil) Ad Gl cadell (e ciagd) g Al Ble )
o by s AT cdlalaa ) dpilly ol cidlalaal) (ary A Wlghaa paddl)
(oalAl) gt g Aualdd) 3 ,dl) cilala Al (a3l Jadd da jall cofablailld (&3
i) G el 4 jlgiely dllghiual) Alaal Ae goida gal) alSal auads Lyild
OnGalad)
O Al Ll g oA g (LagipliS g il jhaY) g jlima Ao daSaad) cirdic) S
il 45 e dyiga g A a 81 Alaay aBiga B (5% (el S ga dlgiaal)
Wl e el Jlaal) 13 Bl 05 O Adee Qa4 38 A HAY)
o min ) ART Jaliy glatial) alal) () gaaa Lgsh ASgall (a 4] AaSaal) i SO
DI o ggda (32T 020 (e af ) Ao g clagiga ol ca gl Bkad (e 550
a4 (kb g ) (Baad b Sl lld (e ) Gl g ciad) (ya ) BB g M uadll)
(i IS Gl Hay o (555 0 L 8 pmall (ool Al ) a8 plaR

(1) "...It follows from the foregoing that, in order to determine whether a
person has the capacity of a consumer, a concept which must be
strictly construed, reference must be made to the position of the
person concerned in a particular contract, having regard to the nature
and aim of that contract, and not to the subjective situation of the
person concerned.

Consequently, only contracts concluded for the purpose of satisfying
an individual's own needs in terms of private consumption come
under the provisions designed to protect the consumer as the party

deemed to be the weaker party economically...". Francesco Benincasa
v Dentalkit Srl., Case C-269/95, Para. 16,17.
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Cipmie) Al g VA/ETE agusall cpa Al Balall mal) &lld o cias) adg
dad andds gf slad) dgle Gl ol Ada chagd) LS 1) bl 0555 Ja ydd) ¢
O sl sl gl aly al 1) Alld g cellgiuall g Ageal) it Badiecall (lay gasl)
s Gl 1S3 3 2 058 O gty W a g sall A3 B oy L o e (DdLal 31
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(2) Loti sur la protection et I'information des consommateurs des produits
et des services (lo1 Scrivener), no 78-23 of 10 janvier 1978.

(3) "Dans les contrats conclus entre professionnels et non-professionnels,
ou consommateurs, ... lorsque de telles clauses apparaissent
imposées aux non professionnels ou consommateurs par un abus de
la puissance ¢économique de l'autre partie et conférent a cette derniére

un avantage excessif...". Loi n°78-23 du 10 janvier 1978 sur la
protection et l'information des consommateurs de produits et de
services.

(4) "Dans les contrats de vente conclus entre des professionnels, d'une
part, et, d'autre part, des non-professionnels ou des consommateurs,
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dagh Ao gL, Y-V MY Balall 8 Lgale (a guaial) Adalll o) Ao sl A3 gal)
Craid) agany Aletal) Ja g pdid) Joaad o) Al 6 daa (dladial) cilaadd) o) alodd)
A phal) (ldai g plaldal) doadi of cdapleat ) g pdid) il Sy gl cdmy £ LB g
L g e g i) Ll ()90 Lanie eMhg cafial) dand o) Ldiida gyl gl claall g
e aBY) (39l Jlarivn) b Chownlll Gy Slgianall gl Cpsigall e Ao
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est interdite comme abusive au sens de l'alinéa ler de l'article 35 de
la loi susvisée la clause ayant pour objet ou pour effet de supprimer
ou de réduire le droit a réparation du non-professionnel ou
consommateur en cas de manquement par le professionnel a l'une
quelconque de ses obligations". Décret n°78-464 du 24 mars 1978
application de l'article 35 de la loi 7823 du 10 Janvier 1978 (LUTTE
CONTRE LES CLAUSES ABUSIVES), sur la protection et
l'information des consommateurs de produits et services.

(1) "Dans les contrats conclus entre professionnels et non-professionnels
ou consommateurs, peuvent étre interdites, limitées ou réglementées,
par des décrets en Conseil d'Etat pris apres avis de la commission
instituée par l'article L. 132-2, en distinguant éventuellement selon la
nature des biens et des services concernés, les clauses relatives au
caractere déterminé ou déterminable du prix ainsi qu'a son versement,
a la consistance de la chose ou a sa livraison, a la charge des risques,
a l'é¢tendue des responsabilités et garanties, aux conditions
d'exécution, de résiliation, résolution ou reconduction des
conventions lorsque de telles clauses apparaissent imposées aux non-
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2 30/4% aby ¢y gilAN ¢yl 188 (placY) Jead) dal Lud B ()9S G g daa
(omanil] Ja pEd) Ciy o Jaa At gl I3 e Blig (V1940 ale ) b U
(CSigianal) of (gl 9 Cigeall (o Acasall 3 gdnl) (A1 2L LaS ruand
Glua Ao sl Al o W AT 5l g g ga (198 (Al el Al s g pus pind
LDaiad) Bl cilal i 5 3 58a (o S YA cllgianal) o) Agall

Al Y A gh Jalad) e Ja ) o) e B g oY) A sl LS 13
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professionnels ou consommateurs par un abus de la puissance
¢conomique de l'autre partie et conferent a cette derniére un avantage
excessif'. Article L132-1, Code de la consummation, Créé par Loi
93-949 1993-07-26 annexe JORF 27 juillet 1993.

(1) Lo1 95-96 1995-02-01 art. 1, annexe JORF 2 février 1995

(2) "Dans les contrats conclus entre professionnels et non-professionnels
ou consommateurs, sont abusives les clauses qui ont pour objet ou
pour effet de créer, au détriment du non-professionnel ou du
consommateur, un déséquilibre significatif entre les droits et
obligations des parties au contrat.
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(1) Part II: 17: "Control of unreasonable exemptions in consumer or
standard form contracts. (1)Any term of a contract which is a
consumer contract or a standard form contract shall have no effect for
the purpose of enabling a party to the contract— .

(a)who i1s in breach of a contractual obligation, to exclude or restrict
any liability of his to the consumer or customer in respect of the
breach ; .

(b)in respect of a contractual obligation, to render no performance, or
to render a performance substantially different from that which the
consumer or customer reasonably expected from the contract; .

if it was not fair and reasonable to incorporate the term in the
contract". Unfair contract terms Act 1977, Chapter 50, 26th October
1977.
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(1) 5—(1): "A contractual term which has not been individually
negotiated shall be regarded as unfair if, contrary to the requirement
of good faith, it causes a significant imbalance in the parties' rights
and obligations arising under the contract, to the detriment of the
consumer".
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sie gl Larast (3o daadd) i dadid) Jilha daas ailall sBed) Jgiy 2B (IS
Jile yaai &l 5 e Japdd) gy O s g¥) Ot B G ABEI oL Ad] e g
Coa Jae d piny ¥ o i) 13gh (il o)yl S8 lld g gall daadd) gf Aaludl
Blayg (e (g r (3ldal (DA (el agant & 5 ol A Al (bl dasaa cusd
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aie (bl G g read) (GUail) 3 gaa A Ay oy 4gd QRAIIL ey JLA 3 e oSl
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(1) "...N'est pas abusive la clause du contrat de dépot-vente selon
laquelle en accord avec le déposant, il pourra étre convenu a titre de
prix de mise en vente initial et pendant les deux premiers mois une
fourchette de prix a l'intérieur de laquelle le dépositaire pourra
librement proposer a la vente l'article déposé : les deux extrémes de
la fourchette apparaitront alors dans les " conditions particulieres " a
la colonne " prix de vente unitaire initial ". Ladite clause n'imposant
pas une obligation mais une simple faculté, favorable au déposant
puisqu'elle lui permet d'adapter le prix a la demande, la fourchette de
prix étant librement débattue entre les parties lors de la signature du
contrat....". Cour de cassation, 1re chambre civile, 1 février 200, n°
03-13.779, Bulletin 2005, I N° 61, p. 53
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(1) Article 1135: "Les conventions obligent non seulement a ce qui y est
exprim¢, mais encore a toutes les suites que 1'équité, l'usage ou la loi
donnent a l'obligation d'apres sa nature".

(2) P. Nebbia, op. cit., p.59.
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B (B Ll (aSy JAl) (o adlalld cdpabiaidy) Aabiad) Jlarina) (& Choadl)
095 La 1S M) g (B ASY) i pdal) il e ddalid) aladiin) el ada
Algriaal)
pladll ¢ Saal) cpifil) B op pdial) o 488 (5 paall sLadl) 8 La
L glcall | e Lgad 1oy ¥ 4B 3N (oo dy) aghe A dllgiall dglaal Jaall
13 g8e 3 gal) SIS 4 95 La Bale g ¢(s Jalady) (3N A Lgale (dllay LaS ¢ yia gldiill

(1) L. Kréamer, La CEE et la protection du consommateur, Bruylant,
Bruxelles, 1988, p. 168.
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3gdall B o) g Adalad) sl Jag il cilBplel lamy G g L Lashg
Lo gH g da glusal) SB3ET AN e dY) dghe g Aund galll
sdaad gall) 3 ghall A Adalall & Jag pad) oY

A 19 € e ale fa dglay adi ) ) pilad) 8 AAlEa)) ABAN il US juds
La) (i (Al Blnall 3 ghal) Al ) ggd Tay G (daand gail) 3 ghall 4yl Jiall aladin)
Ay gf OoSlgianall oy Y g (glS LgS i gf LglS SN 3 gy ABS gy
Adalid) sl A Alaall

Ua g (paai g L g 2Blail) oy Wl 220 3580 (A 432l gall) 3 giall g
O (Lo YL a1 AN 3 glal) B aad%is La Bale g, dBlatial) CAMEAL CANAS Y Bas ga
S gl e 3 all cpadlaiall aaf Lgd aidy ) o e dal) Ciydal) S
s e A (e 2 gdal) Gl o) ) ally g AJPUS i 4t (el La) da glawal)
48 gl Jilawal) Gy aaad g cuablariall 4y a aail 48 8 & 5 ) cle) i)
el Baa gl Cpalil) BaatS sBlal) L

3 gdal) Al o)) ey Y QI3 (L (o ga Ung o (panalii 3 glal) Al il 13

2 g-Bad) L ardlinny da gluall 3588 (o pfiSILE (Lo d) gl B g puiatly JSAT
haai b ddad) IS Ay G (g Sl cdlaal) b al) e B LaS Aol gall)
ZLiY) g Sl ) Blail (e paadl claliia) dga) gal Biaa daa 20 gai
e Bl (a8 8 g pally (] LiA ) gaill il (e Ciagllh ¢ )
) (e (9 G (il BRI g uBgl) pubat oY) A jally g Lal g cellgtioaall
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Cra Adaats Lay Laldy a8 s8latal) o8 (\Blu Bana g A gulaa 3 g8 Lo oSt ) Jatd (4dy)
o gyl el o £ 3 duan b Al ey ¥ Ly i) Lo s (AN Al B a5
Agde el U A B Yl L o (g

6 Jag ydd) LA B 4ad gaill 3 gdad) Cranlo 488 ¢ G La JSd dpgilig
cidal) a AS Ldia ¢y g0 ABal) ALK BelES gf 5 a8 JASY) aBlatal) o AL dua (Adalal)
el iy ellgionall i€ aa dyaBlacl) Adba) Jil) (pa i) igall ey Lay AY)
g adad) (131 ol AN 255 Gma Al (B (S Le R g el i) Bl ) s
Ollgiaall g Sgall cp

Ly i Ao ppadlaiall o 58S aae i o oman ol s s 3 (il i3 8 ()

ol Ja g il il Jla 8 daslaill il 3D (e o) sl IR 5 jalla 5 kel

U_;zgC_Aa_,,u,w,‘\ﬂOﬁs\jﬁ\}a\py\uﬁw@gw\wjm\ogm)uauﬁ
ey Lag YoV (e 139Y _alall cdy jall dagill o Ay ol glai) (il gall
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fa sLall) Jalat fay 288 (Aad gall) 3 ghall (5 jalad¥) ¢ gildl) aali S aag

¢ua (D L'Estrange v F Graucob Ltd 4s&ad 8 dad gaill hag ad) el

o 4 dld Miss L’Estrange i) il dua 14Y ¢ ale ) Lgaildg 3 g

F Graucob Ltd &S & e Gladly L)) 289 39 ddsaa 2 Llandudno
laaall G o caad g ¢ pilavll AT) Laga < 2 g

G 13" 1o o paly s bl GgtSa ke U e LS 2B
chogllay Badaal) AY) ¢ y& Jo cubl g Lgd Ll g Al cilS) BEY) g 3 gid) ABS Cpanay
Ahal FgBhd gl glad gl gl ¢l o) el ol e hapd ol @ 6 Ol
J ) @i 8 38 P Estrange dasad) 05 aly (1" aniioie ey Gl B
Al g

-

O ae ) e g . Jaad Y hl L Estrange 83sd) iaa g A1) Jla ) 29

L) ads B ) i) Cudad )y Basead) o) Y) ANV galia A g e Sl ) S A
) Alall 3 o Lo qullas A3ilad g 9o Cualdl g AV ¢) 1 flaa (ea 4801
A8 i cuady Adaf (e Lgh ) A Gl a5 o) ATY) (G e e Jadlly Lgtadl
G2 GURY) Uac g3 Aa) e salaid 3 38 AY) adlal e o ¢ Graucob

3

Asd gl ad

(1) L'Estrange v F Graucob Ltd, [1934] 2 KB 394.

(2) "This agreement contains all the terms and conditions under which I
agree to purchase the machine specified above, and any express or
implied condition, statement, or warranty, statutory or otherwise not
stated herein is hereby excluded"
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(2l JUB g, GLENL 4 jile L Estrange dasd) ol daSaal) cuzad
LSty A gika A8 g Lgod o g Al L) (B 4S) 4asa 8 Scrutton st
15388 O G S ol ale Ao CiIBYY O ) O sl (e Adld cadga b
A48 6l 09 Ladie (gudali Y cLaY) oda (<l g  (HLY) Jag pdig alSaly ale o
b Adld dpablatl) Jn g pid) Cpacati AR g a gl aly Ladie A" ciilial g, "'Aad ga
LI dry o Vg L o ile (19S5 @ gal) ikl G (il gl (IS 3929 poe Alla
Oy Aad gl 8 a8 S 13 La

(s ATl lie) 6l Ao 331y olala e cule 38 dasaal) ¢ Lia Badlg
O3 A8 o 51 Y el asay AAT 08 aSal) (o 3 gana b Whoea piiay b9
B0 Ao (i (A A1 Lgd (9% a8 AN SBlail) ol Y daliaall Cig ) alxicY)
Algriaal)

AT Slat cian g 38 dad galll 3 ghad) Ja gy ANSA) CilS (Apucall) el a9
3g8al) aa GLAT ilCEa LA G 483 ua (Lord Reid ) sl alil (e
ey 1 Y LI dlgiual @) dua cadally AalaY) ASdia A& 1 AV A galll
by Laldy a8 cgay By bg )dgd g cdnd) danadlly W Bl el jay ¥ 4] i caiad)
A dpadly Ao 2

(1) "In cases where there is a written but unsigned document “it is
necessary to prove that an alleged party was aware, or ought to have
been aware, of its terms and conditions” but “these cases have no
application when the document has been signed.” He added: “When a
document containing contractual terms is signed, then, in the absence
of fraud, or, I will add, misrepresentation, the party signing it is
bound, and it is wholly immaterial whether he has read the document
or not".
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Eoa ¢ gLl g da glesall Jlaa 51 3529 ade B Jiaid ;400N ASEal) Ll
e A gl il gl SLa) ADIA G Sar Y sl ABladl) () g A8 dllgtill o)
D gt e

Suisse Atlantique Societe 4xabd gl 8 i 11a <3 ady

¢a (Dd'Armament SA v NV Rotterdamsche Kolen Centrale

) 9ald g (o Ao ¢y gSlay alAEY) Gany J g dpadl) sl aildy ) gas
) Lol G padl) Leale ) gplaad G A ) dddead) Al pally 1407 jaana
Lo (190050 B JS (B Al 8 (g jalicall JoB 28 g A0S aY) Baaiall cilY gl)
@l Gaa 1) g copaa e B B aadl) clincd a i g i | gagly (A
O Al AS Al agn JS 08 N Ve e i pday (e ile ) 5585 agdld ¢ il
Ade gl ao gall (o ap AL

AU Gy dBal) Bty G5l g3 agdl Aldd) sSlla 230 V4OV jadiaw A
Al aaaall (a3l Sl agINAY o5 g biadil) o i g Jpand (A (g sabinal
VU - sladll ) e gadl) 093 — GuSilall aca ) o) g I3 ¢ g aliccal) (b))

(1) "first, a problem of information, in that a customer would often not
read contract terms or would not understand their impact on his
situation; he would therefore be later taken ‘by unfair surprise’;
second, a problem of lack of any room for bargaining, in that the
customer may find that the business is unwilling to remove or alter
any unwanted terms".

(2) Suisse Atlantique Societe d'Armament SA v NV Rotterdamsche
Kolen Centrale, [1967] 1 AC 361, 406.
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pLB (an Lo o oLy g« o LaS Al palaa¥l g cadal) o WYL V40V s
B Al i Baa JUA ¢y alineal)

Al o)y agilal AN ) &) S e (g gilly ¢ sSilal) calla (el aay
1A Cpea W g pud (i) ) gD AUSH ) gallda g a1 9 Jopanill (B 0 jalieaall
a8 ) gilsl (aall A Basaall Baally ) gaJill 3B ¢y g alicual) (LS g8 4ST ) g ) g ¢ puall)
GSilall dlla g sleal La ¢y g alinal) (b ) ALl cBla ) Cow A Al ) glai
(Ol G Lgale (35 Ama ) pudal d3ay Sdal) 8 ddaa Joyd lia () S e
Adal) B 3adaall i &) ope ALEN) Gy gail) aday W) G g il Y agd cad ag
O pali g JS e Y0 Gl fia B Alliaiallg

O bl o GaSILal) cilpleal i ol (ulae Ladny (a5 cdaSaall Culad
M8 Al Ca g cdn ) odid 2B il pdaY) (g calad) 3 g daf B ddae AU ey gal Sllin
gle 15885 AN ) ) e gl gl e Jgeand] Y) agd 3oy
2 gLl g A glsall | puaic RIS A1) 3 glal) A AdMad) & dag pdd) sl

M:&J&&jﬁwﬁg_ﬁﬁ Ajﬁdﬁaaeﬁdﬁgiﬁgﬁub\guﬂbhjwﬁ

(1) Hans-W. Micklitz, The politics of judicial co-operation in the EU —
sunday trading, equal treatment and good faith, 1* ed., Cambridge
university press, 2005, p. 321.

(2) M. Furmston, Law of contract, 15 edition, Oxford university press,
2007, p.228-229.
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llgianas i pally (i plal) 2a (68 5209 b phall ouda gl B gal) B g8y

LA 9% La Bale Al ) (s Julad) pliadll B (Auiladl) alsal) iy
L glall Ao Gl oY) 3 jady e ey Ladde JAal) B pLall) (e 33 4
i) o) S 1) (Y s el O AB AR ) Bile alSa¥) Gl dua (i gl g
Y Al g Ao gAY ok 381 e Ao adel) bagpd il g ral GulalS aghy o9 Ao
4818 ()58 AT rarg adgia e al 3l ABad) G abaal diiay o OSay
055 Ligh (o pdal) pa JS o JUY) Badaa g dd g e alall o 45 all cilal 5N
Adle aBal) Ja g

bog i i gl agd o) ilaina) adaiion ¥ G jhall aaf (S 13 ¢ AN jaY) g
O g i YL Aialia el 331 Ade i i o eaa ¥ (81 Ao (Adld (bal)
A g (38 5 L ol Al gad g La dhad) (B ) gany

Lale 4 Ung i cpanaaly dbad) S 13) La sl s L) aaliny g AT Bl g
gaBlai byl 3 g g Jglaa Sy aB gl saladl GadE (S 1)) Le dd pa e Y L
ddacay Lo poa J plina J8iy puadlip (3455 (galal) addd) L) g8 S 1Y) La gl c(yma
Oelal 3301 9 sk e Aal)

agalSa) DA (ra Sl o 288 (lilad) p& 4pablail) Ja g pdd) dgal gal g
Adal) 3 gy pauda Jagpdd) Al Jliie) ade P e dligianall dglaa ) 3 i) gkl
(A gl g A glucall 28IG N} (S 13) g Auald clgla dllgiviall plie) aly Enay

(1) P. Nebbia, op. cit., p.38.
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ald s Lgaildy Hea3 il g <) Hollier v Rambler Motors Ltd. dxad
gl (g saa) B 4aduay Rambler 43w iy Walter Hollier
ali e a3 5 8 Hollier ¢S Rambler Motors Ltd. 48l dalil) <) jlud)
IS By ddalall Gl gl guadd) JIA C ga gl ol EBE A5 L abiall 4 gl)
Al LS g ccilanbatilly cluea (&S Gadati 3 gild o adg La Bale (LS 3 4a
Gaad 38 Al )l 08 A plae Cund AS AN 1ol oy 1Ay Cpauali B 3N
LOn ) B eSeal) il (B (3 Al G

s g i) I3 fpanas Al 3554 Ao Hollier g al 3 A% 5 4all
Al Sl L) B MSal) (any 25 9 s g Ay gl) (BB Jlaed) 29
gaad L) Rambler Motors Ltd. &bl bl 4y calaaf Al 4 gl
Lgla g il sboen (a g Loy Lgdasly Ay g1 (81 ) (2 ol (B i) clgadlal
Rambler Motors Ltd 4S & 43ilad s 32 Hollier a8 .Hollier 3 b
(B gia) A A e dagdy Lgob agallhy

Ol ced) g Hollier 4=k e Rambler Motors Ltd. 4S & cuiad
Gl 8 Al ¢l ) o A ghesa Cud AS Al Gl (aal Lagi ASiLal) cidlalal)
il lld o adgal o) g Jpeadld ¢ uall (B e Mand) G b (8 (Gl Qe
adny Lgd Jady Jrand) OIS A1 g ABLead) cidlalacall o) Y1 ¢ ad) Ly aBg Al B yal)
oY) Alalaal) o daniilly (g mad O g cGaoadl ) el oo AS Al Ay giaa

(1) Hollier v Rambler Motors (AMC) Ltd [1972] 2 QB 71

(2) "company is not responsible for damage caused by fire to customers’
cars on the premises".
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1A jlie) & La 1) Gy o) Say Lee Culplidi g daSaal) Canglig Sl dady (3U)
1 Y da ) 138 ol i) S Cra g B dY) Alalaall (e SAS ALY Ja )
O ¥ 4l culai € Rambler Motors Ltd. 48 -& 43 gia ald ase 8 Yab
112 ¢(contra proferentum) 445 (iia i phll dalaal ¥) 13 judy ¢
A i AT jaal O Al glual) dadid s (Alaialld AdladY S dukaid ing
Al AUl o A ghenal) datian) (und g lgun A 9l) B s g aSal ¢
ccbead) dafind) b i Ao Bulal dasa 3 Salmon LJ (#2813 8
Lail g ccdua o) Yy da) a Ailiiia) Ja gyl Ciua g aly Y Jalail) (Glaas A 1 2400
G Al g cadinl) bag i Cana gakad) ol i (e g AR5 AilgS (A Lgale (all) oy
cilial Al ) paY) ge Sl Gl oo dule o dall A glaia dlaiad Al LeINA
ade Jiiwall (ag Anle 0 2al) Jlab) cupen LS (g3 (B sad) qunay (& 2al) B sy
ps iy i gl g (e 93 (S OF g JLaAY) sy A giasal) alaiaad Ja pi
Aol s oy o s (3 Jadl Al g rida gl g L g tladl adiill A ghaal) 48 pall ae
15558 O agdly gl La g & Jlaed) gabiat (g lawal gl e Al gf ¢ lail)
] 098 o agdl Ad Ll Y Laa (Sl g aglla) o il e gl 08 Ol e
a8 S ) ) ¢ gudaga By guad) 02h (B Maia) Jo ol sl ) g SYy agily 3 el
Sy Jalail) (o agia il jedi gl dland) (e Alaiul aie Al g3
T s Jand O g Aol g oyl Aad (985 O iy Sle L dlatia) Ja i 058
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Algial) ¢litalal ) g2 Cuay AUl G 5 Jiadl) s S8 calaiul) ra
AL (YRR R ER

eI gde aa AGilaud) 3 glal) 838 (g panall () gildl) g pLRY B Ll

(o Clalaalld W jualic Al CulaiS) La 1) o Aaall o) 8 Lgale (o galall

(1) "That really disposes of this appeal, but in case I am wrong on the
view that | have formed, without any hesitation, I may say, that the
course of dealing did not import the so-called exclusion clause, I
think I should deal with the point as to whether or not the words on
the bottom of the form, had they been incorporated in the contract,
would have excluded the defendants' liability to compensate the
plaintiff for damage caused to the plaintiff's car by a fire which in
turn had been caused by the defendants' own negligence. It is well
settled that a clause excluding liability for negligence should make its
meaning plain on its face to any ordinarily literate and sensible
person. The easiest way of doing that, of course, is to state expressly
that the garage, tradesman or merchant, as the case may be, will not
be responsible for any damage caused by his own negligence. No
doubt merchants, tradesmen, garage proprietors and the like are a
little shy of writing in an exclusion clause quite so bluntly as that.
Clearly it would not tend to attract customers, and might even put
many off. I am not saying that an exclusion clause cannot be effective
to exclude negligence unless it does so expressly, but in order for the
clause to be effective the language should be so plain that it clearly
bears that meaning. I do not think that defendants should be allowed
to shelter behind language which might lull the customer into a false
sense of security by letting him think - unless perhaps he happens to
be a lawyer - that he would have redress against the man with whom
he was dealing for any damage which he, the customer, might suffer
by the negligence of that person".
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(1) "Case law refers to the creation and refinement of law in the course of
judicial decisions". G. Slapper and D. Kelly, The English legal
system, Sixth edition, Cavendish publishing limited, UK, 2003, p. 68.

(2) R. Cross, Precedent in English law, Clarendon law series, 1968, p. 18.

(3) T. Von Mehren & P. L. Murray, Law in the United States, second
edition, Cambridge university press, UK, 2007, p. 15 etc.
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(1) R. Cross, op. cit., p. 26-27.
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F o AS,d o gladl Ll o Gl g ddiaa 8 Llandudno 2 43 dlla
(laal) (G le cagg ¢ pilal! A Lagia & 380 Graucob Ltd
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(2) L'Estrange v Graucob [1934] 2 KB 394.

(3) "This agreement contains all the terms and conditions under which I
agree to purchase the machine specified above, and any express or
implied condition, statement, or warranty, statutory or otherwise not
stated herein is hereby excluded"

AVY  alaialg fodgalall Cgee dl xs



&j}ﬁ&‘ﬁuMMIQ (Y‘\i ).95}5‘)01 adall

O ae ) e g . Jaad Y Wl L Estrange 83sd) iaa g A1) Jla ) 29
L) ads B ) i) Cudad ) Basead) o) Y) AN galiall g e Sl ) A A
) Alall 3 o Lo qullas A3ilad (g 9o Cualdl g AV o) 1 flaa (ea 4801
A8l cus ) Adaf O g A0 g2 (gl o 985 ol AW 0 als o Jadlly Lgtads
A GUE) A gy da) s palaidd ai B Y Aadlal Glaa 5§ b Graucob
RER P

Al Lardie 4 Lallad ¢ L& 4 jila L Estrange Ol 4aSaal) cuad
Obd ol o) (A8 350 g poe Alla (A cadld (Ayablail) Jn gyl Cpanali ARG g o 58
Y al ARG 6 B 8 S 13) La Gl day ag W g clgm o Sila (S0 A gal) ikl

g o Cyada Adalal) o g pd) Jlioly (3l Lagh 4oy aSal) 130 aady g
50 Y ald L diad) Craca W s ) g da gyl Gl Magical aSal) 134 (b 5 Gua il
O gl s

il LS 1) YY) Aagas Adalad) @ dag pdd) ied o 4 (Lia Baclallg
o gl ady e ddly cadial) ol i iy B o Jb Ly dilS ale o AT
L Adla ) e Ay B il de g cdg La i )) 48 ASLD cael)
sllgtiall duad i) g lally daie Y (il

ALY o e Ao dlgtaall Luaall G il A alaiy) aStaall JaS Al
2 Al e Jag yddly ddla ) s al (g cllghiaall ale (saa B AN Cig )
Ol Jga Lgaildy ysas AN DThompson v LMS Railway 4sad 8 caal)

(1) Thompson v LMS Railway [1930] 1 KB 41.
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(1) Richardson, Spence & Co v Rowntree [1894] AC 217.
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(1) Smith v Eric S Bush [1989] 2 All ER 691.
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(1) Parker v South Eastern Railway (1877) 2 CPD 416.
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(1) Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd
[1987] EWCA Civ 6 (12 November 1987).
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(1) "All transparencies must be returned to us within 14 days from the
date of posting/delivery/collection. A holding fee of £5 plus VAT per
day will be charged for each transparency which is retained by you
longer than the said period of 14 days save where a copyright licence
is granted or we agree a longer period in writing with you".

(2) "if one condition in a set of printed conditions is particularly onerous
or unusual, the party seeking to enforce it must show that that
particular condition was fairly brought to the attention of the other

party".
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aiiie Ui 2 ) BINGHAM L.J. (LBl Al asall cld B
qulhal) ade a8 ol 4dig (Dillon L.J. 2l i) & i ) clully

(1) "The judge held that on a quantum meruit a reasonable charge would
have been £ 3.50 per transparency per week, and not £5 per day, and
he had evidence before him of the terms charged by some ten other
photographic libraries, most of which charged less than £3.50 per
week and only one of which charged more (£4 per transparency per
week). It would seem therefore that the defendants would have had a
strong case for saying that condition 2 was void and unenforceable as
a penalty clause; but that point was not taken in the court below or in
the notice of appeal.

In the present case, nothing whatever was done by the plaintiffs to
draw the defendants' attention particularly to condition 2; it was
merely one of four columns' width of conditions printed across the
foot of the delivery note. Consequently condition 2 never, in my
judgment, became part of the contract between the parties.

I would therefore allow this appeal and reduce the amount of the
judgment which the judge awarded against the defendants to the
amount which he would have awarded on a quantum meruit on his
alternative findings, i.e. the reasonable charge of £3.50 per
transparency per week for the retention of the transparencies beyond
a reasonable period, which he fixed at 14 days from the date of their
receipt by the defendants".
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(1) "...Turning to the present case, I am satisfied for reasons which Lord
Justice Dillon has given that no contract was made on the telephone
when the defendants made their initial request. I am equally satisfied
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that no contract was made on delivery of the transparencies to the
defendants before the opening of the jiffy bag in which they were
contained. Once the jiffy bag was opened and the transparencies
taken out with the delivery note, it is in my judgment an inescapable
inference that the defendants would have recognised the delivery note
as a document of a kind likely to contain contractual terms and would
have seen that there were conditions printed in small but visible
lettering on the face of the document. To the extent that the
conditions so displayed were common form or usual terms regularly
encountered in this business, I do not think the defendants could
successfully contend that they were not incorporated into the
contract.

The crucial question in the case is whether the plaintiffs can be said
fairly and reasonably to have brought condition 2 to the notice of the
defendants The judge made no finding on the point, but I think that it
is open to this court to draw an inference from the primary findings
which he did make. In my opinion the plaintiffs did not do so. They
delivered 47 transparencies, which was a number the defendants had
not specifically asked for. Condition 2 contained a daily rate per
transparency after the initial period of 14 days many times greater
than was usual or (so far as the evidence shows) heard of. For these
47 transparencies there was to be a charge for each day of delay of
£235 plus VAT. The result would be that a venial period of delay, as
here, would lead to an inordinate liability. The defendants are not to
be relieved of that liability because they did not read the condition,
although doubtless they did not; but in my judgment they are to be
relieved because the plaintiffs did not do what was necessary to draw
this unreasonable and extortionate clause fairly to their attention. I
would accordingly allow the defendants' appeal and substitute for the
judge's award the sum which he assessed upon the alternative basis of
quantum meruit.

In reaching the conclusion I have expressed I would not wish to be

Ao alaBilg igdlall Cgoedl ias
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taken as deciding that condition 2 was not challengeable as a
disguised penalty clause. This point was not argued before the judge
nor raised in the notice of appeal. It was accordingly not argued
before us. I have accordingly felt bound to assume, somewhat
reluctantly, that condition 2 would be enforceable if fully and fairly
brought to the defendants' attention...".

(1) AEG (UK) Ltd v Logic Resource Limited [1996] CLC 265.
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(1) "If one can summarise the approach of the courts to the question of
notice of conditions it is as follows: there must be something which
puts the purchaser on notice that conditions exist and the purchaser
has a reasonable opportunity of considering those conditions
(whether he takes that opportunity or not) before concluding the
contract. Chitty at paragraph 781 summarises the rule as to notice as
follows:

1- If the person receiving the document did not know that there was
writing or printing on it, he is not bound.

2- If he knew that the writing or printing contained or referred to
conditions, he is bound.

3- If the party tendering the document did what was reasonably
sufficient to give the other party notice of the conditions, and if
the other party knew that there was writing or printing on the
document, but did not know it contained conditions, then the
conditions will become the terms of contract between them.'

Paragraph 2 seems particularly pertinent to this case, notwithstanding

that it was not supported by any authority. In this case the

Confirmation of the Purchase Order contains these words on the

front: 'Subject to our conditions for sale - for extracts see reverse'. In

the extract, inter alia, are the following words 'A copy of the full

AMA - aalaEdlg fdeilall &gmdl Mo
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(1)

Mgt xie dalia Ja g ddl ol

Conditions of Sale is available on request'. I am satisfied that these
words give the purchaser sufficient notice that terms and conditions
exist and are an adequate tender of those conditions. It was
commercially imprudent of the Defendant not to request a copy of the
full conditions. If they had done so they could have protested at
unacceptable clauses and refused to conclude the contract or at least
insure themselves against the consequences of the conditions. The
Defendant completed the contract by accepting delivery of the goods
and, therefore, subject to the question of reasonableness, is bound by
all the terms and conditions contained in the document.".

"The question in a case of this kind must always be, 'has reasonable
notice of the terms been given?' This is essentially a question of fact
depending on the circumstances of the case, and in particular on the
nature of the business and position of the parties to the transaction.

. 1t 1s not necessary to the incorporation of trading terms into a
contract that they should be specifically set out provided that they are
conditions in common form or usual terms in the relevant business. It
is sufficient if adequate notice is given identifying and relying upon
the conditions and they are available on request".

ANG alaBlg fdeilall Gigmdl o
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(1) "I fully accept that this condition must be considered in the light of
the particular contract in which it appears... The crucial question, to
my mind, is whether condition 7.5 must be considered in its context
or in isolation. In my judgment, it would be entirely wrong and
wholly artificial to evaluate it in isolation.

.. in my judgment, the context tells very strongly against the sellers
and in favour the buyers. Here the statutory conditions and warranties
are excluded and the option to return the defective goods for repair is

Ay aalaBle Adedlall &igmedl o
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imposed by the sellers in condition 7.4, confronting the buyers, in
effect, with Hobson's choice, and leaving them with no other recourse
in a situation where ex hypothesi the sellers are in breach of contract
through delivery of defective goods. In that context, to impose on the
buyers the obligation to pay the costs of returning the goods is
extremely onerous, in my judgment, and also unusual in the absence
of any evidence that it is a standard or common term

In my judgment, the District Judge erred in two respects as a matter
of law: first, by failing to apply the Interfoto test [1989] 1 QB 433,
[1988] 1 All ER 348 as described by Chitty; and, secondly, by
treating condition 7.5 in isolation and not in context, and thus
adopting a flawed approach to the proper construction of the
condition which is also a question of law".

(1) White v Warwick [1953] 2 All ER 102.

Ay ralaBlg ngdlall Cgoedl laxa
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ogpaal) dijhll dalaal pudy o o A58 o) 138 Jea Sl LS 1Al

(1) "...In my judgement, [the exemption clause]| exempts the defendants
from liability in contract, but not from liability in tort. If the plaintiff
can make out his cause of action in negligence, he is, in my opinion,
entitled to do so, although the same facts also give a cause of action
in contract from which the defendants are exempt...".

(2) Canada Steamship Lines Ltd v The King [1952] A.C. 192.
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2383 30 e O gang ¥ Il ol dling (S 1) Ll (Jlaal) ¢ Al gasall (e
pae Jla (2 Al W (Al ) a¥) 8 (ol pina ) 53585 ol agale oaall ol
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(1) "...If the clause contains language which expressly exempts the
person in whose favour it is made . . . from the consequences of the
negligence of his own servants, effect must be given to that provision
... (2) If there is no express reference to negligence, the court must
consider whether the word used are wide enough, in their ordinary
meaning, to cover negligence on the part of the servant of the
proferens. If a doubt arises on this point, it must be resolved against
the proferens . . . (3) If the words used are wide enough for the above
purpose, the court must then consider whether the ‘head of damage
may be based on some ground other than that of negligence..."

Ay ralaBlg ngdlall Cigoedl axe



&j}ﬁ&‘ﬁuMMIQ (Y‘\i ).95}5‘)01 adall

aa) cilad gi 4By (uSay o) cua el Jag yd e da i JS O A Y 1 (Sl
Aladl) 43 palld | i pdal) UM Aalad] Cilad gil) Cpana Ja pl) (985 Of (AS (il Y
adgill Jlmad cdtlall e gl A8 yal) Jogpddl Ala A Jadd (jLtlaial) Laa sl )l g
o g ) Y Ik Aa cpe Y glaca Lgd (095 AN CAY) B aaly ) glaal)
O A 58 gl A g S ) g () (s ABud) cialail) ) J3LELL) Ade
e daic hag pd o SBlady AY) Sl o) alay ¢ lal) aaf Gl 138 | b jlal)
lad) Crada ba g pdd) 038 LoV LS ary 1) (8 (Bacsa Lgalay

e geadill dbpal) 3 a1 oda J3 8 1ala J) jn S (g paal) sladl) Lal
dlaal Jan pLall) o aad Y adi (e Al (gl L ple YL daldl)
5 ad) g Adlaad) (ulal ala Ao Adalad) ol daail) Jag pdl) (e ligioal)
Bsiall g (lldy ¢y LAY Lgd ranay (AN cA) B Y) cilal YD G 031 5 (Balal
i gl plally g puanall Aaall ¢y gilaN Lgnd ey Al g Lo 3y agie A Lgle
alSa¥) ol Jodll Say 13a e g e 3 dgie 8 B3 o) Abatl) Ja g i)
Wa g Al 3gaad) 7 A dlaa gl Jay ) & el (e Baumy &l J) 35 Y dpiliadl)
e agie b cpiall daluaal Aaalil) dal) 3 gh jaudl 85 ) ganall g £ pdiall

Glaiall gyl aplaill) e d8ilud) Ada jal) 8 Al paldied ¢ G Laag
Gai! A080il) Ja gyl (8 JAA aSlacal) CuilS (ddalall e AaBlait) Ja g pdlly
paaildgle S8 5 S Al unl) e ST gl 2a) g YA (e ) B ) 581
G gl gl (I Al g Adale pud ABally B0 o) da g i) (ary cuilS 1) La
O A ganas Lga JAS) alSal) (e dlapiaia ol B ) gua (B Ao JpladY) duiladl)
Joa anadl adaieas ad alSal) ellid (Alslad) e 4gaflal) Alaleall dakiiiall ciladlal)
| el iy Adalad) o Ja g il B ibal) s A8 ) AGUES paad Adauiaia g dpuda
RESAR

At LByl dlal Cigoedl iome



éj}ﬁ&‘ﬁuMMIQ (Y‘\i ﬁy“é‘)o.\ adall

Jaxi ) Llea Lord Reid 2l JHa ) jilad) 8 5Lkl oy of 96 Yy
aStaall ¢ 3 Al o slead) B jud La dllia Gul" 1o ) uad dua il
o il (gaBlail) byl LS 1) Lag cdyle sl ¢Sy Jasdaia (pubaad o alind
e ol pliay o Uy a1 28 LT GUS 13 ol Jgna g e gl g e
sladl (B Ladla i dy O g Lieda ya (198 S pSalld cdlld @ (S i o phal) (8
o 949 bl (e GaBlally LA g Ul ) Jadi g 55 Baiea AlSia 038, 2a g
el ) JATY Apls LSl S ¢ g8 ....clal il Lgla &5 o ooy Al
Ondlale Loy pis

ST Aad e cuils 1) g ) w&‘@@“ﬂ\ Gl pudld ()3 e g
J\J..GH&@ﬂ&‘ﬂﬂ‘@mwﬂjg&'fdﬁgjuuﬁ!‘ﬂwuﬁuy
Ao giaN dalai) B 33 9 gall 7 dlaill g asaliall g (s alall Gany

(1) "...In my view no such rule of law ought to be adopted. I do not take
that view merely because any such rule is new or because it goes
beyond what can be done by developing or adapting existing
principles... But my main reason is that this rule would not be a
satisfactory solution to a problem which undoubtedly exists.
Exemption clauses differ greatly in many respects. Probably the most
objectionable are found in the complex standard conditions which are
now so common. In the ordinary way the customer has no time to
read them, and if he did read them he would probably not understand
them... At the other extreme is the case where parties are bargaining
on terms of equality and a stringent exemption clause is accepted for
a quid pro quo or other good reason. But this rule appears to treat all
cases alike. There is no indication in the recent cases that the courts
are to consider whether the exemption is fair in all the circumstances
or is harsh and unconscionable or whether it was freely agreed by the
customer...". Suisse Atlantique Société d’Armement Maritime SA v
Rotterdamsche Kolen [1967] 1 AC 361.
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(1) Décret n°97-298 du 27 mars 1997 relatif au code de la consommation
(partie réglementaire).

(2) Décret n° 2005-1450 du 25 novembre 2005 relatif a la
commercialisation a distance de services financiers auprés des
consommateurs. JORF n°275 du 26 novembre 2005 page 18364texte
n° 6

(3) Art. R. 132.1: "Dans les contrats de vente conclus entre des
professionnels, d'une part, et des non-professionnels ou des
consommateurs, d'autre part, est interdite comme abusive au sens de
l'alinéa ler de l'article L. 132-1 la clause ayant pour objet ou pour
effet de supprimer ou de réduire le droit a réparation du non-
professionnel ou consommateur en cas de manquement par le
professionnel a l'une quelconque de ses obligations".
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(1) Art. R. 132.2: "Dans les contrats conclus entre professionnels et non-
professionnels ou consommateurs, est interdite la clause ayant pour
objet ou pour effet de réserver au professionnel le droit de modifier
unilatéralement les caractéristiques du bien a livrer ou du service a
rendre".

(2) Art. R. 132.3: "Dans les contrats mentionnés a l'article L. 121-20-8,
est interdite comme abusive au sens du premier alinéa de l'article L.
132-1 la clause ayant pour objet ou pour effet de prévoir qu'incombe
au consommateur la charge de la preuve du respect par le fournisseur
de tout ou partie des obligations que lui imposent les dispositions des
articles L. 121-20-8 a L. 121-20-16 du présent code, L. 112-2-1 du
code des assurances, L. 221-18 du code de la mutualité, L. 932-15-1
du code de la sécurité sociale et L. 341-12 du code monétaire et
financier.".
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(1) Art. L. 132.1: "Une annexe au présent code comprend une liste
indicative et non exhaustive de clauses qui peuvent étre regardées
comme abusives si elles satisfont aux conditions posées au premier
alinéa. En cas de litige concernant un contrat comportant une telle
clause, le demandeur n'est pas dispens¢ d'apporter la preuve du
caractere abusif de cette clause".

(2) "...en cas de litige concernant un contrat comportant une telle clause,
le professionnel doit apporter la preuve du caractére non abusif de la
clause litigieuse.".

(3) "...en cas de litige concernant un contrat comportant une telle clause,
le professionnel doit apporter la preuve du caractére non abusif de la
clause litigieuse.".

(4) Décret n° 2009-302 du 18 mars 2009 portant application de l'article
L. 132-1 du code de la consommation.
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(1) Art. 1135: "Les conventions obligent non seulement a ce qui y est
exprim¢, mais encore a toutes les suites que 1'équité, l'usage ou la loi
donnent a l'obligation d'apres sa nature".
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(1) M. Herington and S. Brothers, Unfair terms and consumer contract
regulations, International insurance law review, 1995, p. 263.
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(1) See, eg, art 6 of Dir 87/102/EEC for the Approximation of the Laws,
Regulations and Administrative Provisions of the Member States
concerning Consumer Credit ([1987] OJ L42/48); art 4 of Dir
85/577T/EEC to Protect the Consumer in respect of Contracts
Negotiated Away from Business Premises ([1985] OJ L372/31); art 5
of Dir 97/7 above n 4; art 3 of Dir 94/47 on the Protection of
Purchasers in respect of Certain Aspects of Contracts relating to the
Purchase of the Right to Use Immovable Properties on a Timeshare
Basis ([1994] OJ L280/83).

(2) A complete account of the problems raised by the transparency
requirement is given by, H. Micklitz, Final report from workshop 4,
Obligation of clarity and favorable interpretation to the consumer -
The unfair terms directive: Five years on acts of the Brussels
conference, 1-3 July 1999, Luxembourg, Office for official
publications of the European communities, 2000, p.147.
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Jasall 138 £1 5 ad e dddladl & Jag pdd) (Slawy Lgasan Culad Cua (A SAAY
LJsS Sial) daia e aSal) 138 i of (1935

b il Qe Glasa A fasal) 13l Ao dga gl dadia Cuad
O Tagal) 138 Blel o o Ao cuad dua @) a5 & daadical)
M AUy () giaa aghy Lete) B9 dgablail) gyl ) J g gl (e ellgrional)
i 13 el e qualiad) ) A

by pdd) Al aie AU gal) Lo ja cJagall L3 3Radt ha iy
) e g tlgd padaa o £ 31 g gl J sl (e ellgianal) Cpa :dpablacl)
Cma llgianal) (Say udal g Jady LgiE L g ¢ g dipa g Aol g dady llgiaal)
(15 A5 fal) A gAY SOV ellgional) adie) g tlgin) B Al gy W2 g2 9 () oLiY)
(S 8 gl) llginal) pria g A g8 il g M) B LEY) Cranall ) Agaial) Ja gyl
gl Al

ALY cldlie pa gl jlady JSdy plal (Al VAl e 4y guual ki

dale 5y guay LALAY Taga o (g Y £ ol ai 288 (dlaald (ST cali g

(1) ECJI473/00, (2002) ECR 1-10875.

(2) "...whereas contracts should be drafted in plain, intelligible language,
the consumer should actually be given an opportunity to examine all
the terms and, if in doubt, the interpretation most favorable to the
consumer should prevail...".

(3) N. Reich and G. Woodroffe, European consumer policy after
Maastricht, Kluwer acadamic publisher, Netherlands, 1999, p. 293; P.
Nebbia, op. cit., p. 136; M. Dean, Unfair contract terms: the
European approach, Modern law review, 56-4, 1993, p. 587.
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L saa Ao Al JS A diad) 8 eliac ) Jgall duila gl aslacall Jlaal) &4
Ol il ddaaal) g Il g a8al) dagdal

plo Y Lgad LiiSay (Al ) A g oY) dllgiioeall dlan Cilay H5 3 468 alg

aa Jalaill g8l 5 ALBY) algiadl Jlaal) id L ¢ (g8latl) Jo pid) A8AG avey

¥ oY) Al ARdl g Alady) Jgo B sl Alsal LBhgg ANCEY) oda

Ay VAl saa) Co ) 6 e AALAY oaBladl) Joydl) B gdady

) Bl o g i) (5 giaa Ao gD LS i gl ellgiaal) e aae -
Olgsle adsy

gl i G5Ss Giag aBlail) Ja g pdd) (Bl (e sl Jady byl A Lua -
Lgabeaiy 1) o)yl 5530 o of cllgioal) ade adgy o4l) Ahal) AR5 Lo
(agle i) galadl Jilial) ada g aiall 4y gl Jag pdd) o GUESY) day

L £ guin ga alais 1) AdA0al) gl gll) g cilaglail) g AalasYl cligiacal) al 30 - ¥
Audi llgiuall daga Cua AaliY) o34 () ganaa g dstlay alay O G50 (gl
DBl e g 4 alay (0 Al JalSia 538 pUAI U jla

Vo U“O“L“QA‘)‘ (ol J gana _J(\)

(2) W. Posch, The implementation of the EC directive on unfair contract

terms into Austrian Law, European review of private law, Volume 5,
Issue 2, 1997, p.135 etc.

(3) P. Nebbia, op. cit., p. 139.
(4) ECJ 14499 (2001) ECR 1-3541, para 29-31.
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Lol gine agd dllgiunall Ao Jiadony alna JSdn Agablail) Jog yid) Aolea -t
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Olgie) A1 Al gl Al 1 g3 f
cmﬂ\égﬂgéga’awbcﬂjﬁ‘M&Aﬂié.yhﬂ\uamgd\g
O Al g (e gl Alia 8 (L) Ay Alatial) da gl ¢ 8l ey
;@3&.@.’&;&-«
Ot E.85 (S 5 suata £ guda ol g ALY il 1)) La gridal g1 (e und 1Y )
Ll al Ao ggdall e g Aol gl s dBal) Ja gy pladly grend (A1) 448 )
Jila glaal) agdfil Lo Ll g Jiad
OS AT 5 7 gl o)) clllaia AANAL Jla (S il S Aal G 2L
S Al 050 Y gl Aeaggda gl dacdal g dady Qi W8 da LA () S
L iy Al el o b gali 0 Balalld adld daa g3 058
Joa il aga g die 4] Eua ¢ ra (pa 8] gadladl) Ja palt (58 ¢
llgioeall Aaidle ASY) juudilly AY) Al (g aBlatl) Ja y)
Ay ol gl A i) ) (A Callatial) BN (5 glsa g La Lol g ud (UIG
,&Sgﬁw\ ol g Jlaall g o gl Ay (S g cal AN

(1) The OFT Analysis of terms breaching the UTCCR plain English and
intelligible language, 2001, para 1910, p. 53.
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pes Sl ¢y gilal) B ABAG g - gada o) e -
sal g @i 1o e /Y Balall b o Slad) @il B g el
Gl g day a b ) gty flua 0195 O g gaBlai b o o) O Blaay ()

ALY PN

AN S pall il Gald Ao Tasal) 138 Gaadaty 4 5uladY) aSlaal) algl g
el a3l Al g cdiall o (gl Ada ya B dgaBlail) A8Dlal) A et L8 pall g
pdlely dal Sl s2a 8 in g celld (gl llgiunall Gacdal dpablad b gyl A8 Luay
i La g Aqablacl) g ) agh g 8o 81 ellgionall dua i) b 63 (g4 9 cellgional)
4d jma B d (81 08y ellgional) G (ol 585 4 JalaiY) aSlanalld U ¢ Lgale
el g gin gas Ailaia 4 sl
9 a iy Lgilanh oy il Ja g pdd) (B A Jala¥) aSlanal) Cua 1agd
Culaaali 13) Ja g pdd) Gl Jha () G dad gail) 3 gdal) & Aol gl sl Jag )
SLia 988 o) g LAY UM Aaidal g 585 ) aag llgtiacall ity A8A ja cilal 331
a8 ga s AUS ana Ble ) jaS cellgional) oLl ) Ly Jual A gl il ghad g il a0
Janlld cda g g (sa g Jo yidl Amgada BLe ) ya UAS 5 caBial) A8 o Jag ydl) el

Olale e ptiad o s sal) (1 SaBaal) g 4Ly ghal)

(1) 7: "(1) A seller or supplier shall ensure that any written term of a
contract is expressed in plain, intelligible language".

(2) P. Nebbia, op. cit., p. 140-141.

(3) P. Edwards, The challenge of unfair contract terms regulation unfair
contract Terms, London, OFT, Bulletin no. 4, 1997, p. 18.
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(Jaadl g dpablail) Ja g pdd) 8 7 g g g Aublid 3 g g Adlwa < L) a8 g
J=ie) gaa Ao LoV cda g1l (e Al Balal) pad jeudl o Lialaicy
LS | (1 guaid) (lary Lg 9t Alla potiad collghunal) 2o 403 GilS La 6]
oany Lgilin o b lalad) 1@ Jag pid) (e Adlan a3 1Y) ellgional) dagudad
A g ¥ Jand) daSaa pliad & duald (adIAY)

llgiall 5 ¢ellgionall e lima A3 g ¥ Jaad) daSaa cinida g )3gd g
Llaa ol Al gl) aSlaal) (e L) Adlaal) LLall) (e 238 (8 jlanaS 1" galad)
Algriacall ¢ 3acld daSaal) oAby Adslal) & AuaBlail) Ja g pil) (e Allgiiacal)
D0 shra g ba JSy 0 ety Aguiiyg Aadle) oy o g (galal)

(oY) aad) Jhiay galall dllghuall Gl dasanl) Al g La (ld 3 2ag
“Buet v. Ministére Public a8 4 Giai gy g 0¥ Jaal) dataa o ua
L 81 il Ll a Ao jodiad’ 1 g Ay AN AaSaal) L B AN Alaad) julaay
G () edlanll Lald dlan Cumia g 48 A i) daSaall o) Gua cdaa gl
sV Of i cpVand) J3lia Ao g ally agieliad (s Gl Cpmild) (e
Aald Ll ) ¢ sabiag (pSlgiaal)

(1) "...that such relationship is to be assessed on the grounds of the
‘average consumer, reasonably well informed and reasonably well
observant and circumspect...". Opinion of Fennelly AG in C-220/98
Estée Lauder v Lancaster [2000] ECR I-117, para28.

(2) Case 328/87 Buet v Ministere Public [1989] ECR 1235.
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Aaic) A3 A/ Y ad ) Adslal) e o g pddly galdd) g 0¥ Aun sl OIS 1)
i) A5 Adaal) o da g yidl (e dligical) dglaat ABEAY g 7 gud o)) fana Ao
O G Al g 4Bl Alaleal) 8 A)aad) gt 31 Jay) gudal) Gy e QS
Loy) guiad) i (a9 ¢ AT il (4 (geall g Aga O llgional) (i BV (B 3 g
Lg8lal) Jay&) Ao (saa L) dsn gil) Ao (s &) A G 2

e Caa g ) g AGIAY Balal) B A)and) Jau) gua Ao da gl ai Mg
3 (Jile sl gadladl) Jayid) ey Adlidal) cilall o b <y Lale
sda g 1) Alale i oSS AgaBladl) o g ) o < yiie)

ey caial) G pay ALY el N g b o) (5 oda B el g S8

gl
4xd gy Las | 808 LAlAL () 98 aad) 3830 0 (of A Cpun cllhaial Gllgii)
Jlletiaal)

sl ceasr e glaill bl 098 o (B Jialy WL Ua yd AB4Y) Ciuiay g
4n g b gl et caBlail) ok el il g (5 gha aaad (Al da g pddly (glacy 4)
Ay el 5 S ka8 iy JS o133 Jaay s el Jaay il e
dagds DAY a AT ) de (e GRS Ay 8 sad) Ja gyl o ) B LAY saad
.(‘)M‘

(1) M. Auer, Good faith: A Semiotic approach, European review of
private law, Issue 2, 2002, p. 285.
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O Anle aglddl) aly ol e Jile o saBlaill b yad) G5 dda e g
Gaay’ gad e Al e fage cilthiieg J4; < gl @ild 8 g dllgiually igall
las clua Ao g gl mllal cpb yhall ¢y dgaial) ABY) 3165 & A
A Al ellgiacal)

o2 Al a o Haal) gl B pai g paal) g odial) O SAL paa g
10 (S 1/ £ Balal) Cuad G (Lgile ) ja il gl dalad) salal) Aals 3 glal)
139 MAE Conn dun g Lo g (B Ay phay g dgle Jalidi) Lal Uik aad) D55 Gany"!
562 (2 glal) 1dT die (dale Bas LS (Al Cpun 393 g ki 8B 5 paall £ pdall IS
gl dlaa ¢ gilE A fasal) ) ) 5ty ol

O 0/Y Balal) B danle (aill af a8 Alaall jlma b cBaadial) dSlaal) B4
cilthial Ll (LS e (Jile i (oS Jaydd) 8 Lgd LB g (1444 ale il ol
Ly i) agial S g Il (§oda (b S (IR () (52009 Al Cpoun
cgablail) o yad) Dlae ol o Ao Ukl paliy gt lua o dlll g ctall
o £ sl iy (aal) Jaa claadd) gl adudd) dagda jLiie¥) B AL o sl
Al ) oy ) g plall g Sal) g

Al Jlma Gasd A3 s T2 Ao gaill) Alba O ) 3 LAY Jaad
Qi Jaad) pary (V40 ale Al gl A gl pli 3B (o Julad¥) 3 ghal) o gild
G V4 500y 2 g8 ¢ gil8 A Al Qs aggday YD oy (S 1Y) L Jsa
sAdlicall Sl Jga AdlISa o) Jf DG Ciaa g

(1) C. Willett, Aspects of fairness in contract, blackstone, London, 1996;
R. Brownsword, N Hird and G Howells, Good faith in contract,
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o Ackener 2ol cad Addy Anba a3 dga g Jia sy «Js¥) I A
Cmd L iy A ENAYY el ol J o) ) OWalford v Miles dsd
IAS (6 Salady) oSN B i) ate Alliia 33g Laa dlaale g daudal g e Al
Ay dapley Alia pd gb Ay Gy Slidagldall (B ) paial o) 3N o ggda (18
G il gliall & A4S jLdal) dind (bal) B il (S A laiall pellaal) ) 1k
e gd iy ad 4] ald La clgde CaBgil) of Lgdiaslia La) cilida gliall 8 ik (S
aaf cibga pa 0 g (B Gl lady A Llee Gundaill JiB jf du Ceuny (22 g
DAz glinal) Gl kY
o Tl 138 3ga g i ad e dlia IS Al i jaal) ey S Craa g
Ao ja A ol Bl o 4Ll dla jall A oaga g ) g ST agisl g dial) 1,455 Al ya
aie ALl Ada jal) 0da PUA dake dday) ) 390 g pae (bl o cilia gliall

s ja A 5l g Iasal) 138 3909 ST Cpa iR (S a8 A8l il 1) 3 90 g

Aldershot, Dartmouth, 1999; J. Beatson and D. Friedmann, Good
faith and fault in contract law, Clarendon press, Oxford, 1995, p. 244.

(1) Walford v Miles [1992] AC 138.

(2) "... the concept of a duty to carry on negotiations in good faith is
inherently repugnant to the adversarial position of the parties when
involved in negotiations. Each party to the negotiations is entitled to
pursue his (or her) own interest, so long as he avoids making
misrepresentations . . . a duty to negotiate in good faith is unworkable
in practice as it is inherently inconsistent with the position of a
negotiating party..."
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b gl il Al aland) Gubad o calad) 3455 Ala ja B o) SBlal) J8 La
dle ) gait) La jaUs, Jaid 331 g (pablatiall 48 sidial) 40 & Cuad)
ol Al (5 3] Tasall olat Balaa B3 Agag iy ga g ¢ AN (TN W
<l gal Jadlly gl (g julad¥) G giEl (Sl (Aull) Cuun Tasa (o (2l i3 Aa g llia
A I ALY 8 Al s Tase Lgllay o Say (i) i) (Godiail Saaaia
D AN
AAY) O iy o dasall olad o) olad) (e yimy ga g (EUN) (6 M
Jalaill g cld) o) cuind g Adlaad) ML BLARL pracy o 4L Cpe i) (s ey
B ol 9 Taal) 133 0 A TN 138l caady Las | (DaBal) Ja g pid) B
Blial) (du b oo dgablail) Alaad) (3825 lasa g 481 ja (e (Al a8 (Sl

(1) For more details see, P. D. V. Marsh, Comparative contract law:
England, France, Germany, Gower Pub Co, England, 1995, 178.

(2) This view is associated with Lord Bingham’s statement that English
law has arrived to the same position as other countries that have a
good faith doctrine by developing ‘piecemeal solutions inresponse to
demonstrated problems of unfairness’ Interfoto picture library v
Stiletto visual programmes Ltd. [1989] QB 439.

(3) " ... the adoption of a good faith doctrine would allow judges to give
effect to their sense of justice and to avoid contortions and
subterfuges...". This view expressed by R. Powell, Seminal lecture
on good faith, Good faith in contracts, Current legal problems, 1956,
p.16.
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il puail) adal (g ulad¥) ¢ sHAN B Ll 53 g0 pal) LYY gnan el By cpauiay
Gidgrs il ) @ ie) 6 08 Jiiaa sgd o g gall A e Lal Altlall
(O al) Daall 1300 Jlma b )

A g9 Jaall Aol AuLaadll (gl gud) (o 5ol Gy BAELLY) (San g
s, ;0 DGFT v FNB 4sad (3 dasaal) <580 488 dodl) G (nal
$ 5T Y Ein g (g ma g gl g S Agabladl) Jag pdd) (e )y Ol
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s g A pd A8y cllgional) dala G Ay Of (e (g o) 2as 8 8 g
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...g*b3m‘

(1) R. Brownsword, N. J. Hird and G. Howells, Good faith in contract:
concept and context, Dartmouth publishing company limited, London
1998, p.26.

(2) P. Nebbia, op .cit., p.147.

(3) "... openness requires that the terms should be expressed fully,
clearly and legibly, containing no concealed pitfalls or traps.
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G5 Eupny Agablarl) Ja g pil) il daa B Agal dllgiacal) LS 13) Laa (3iaY o
(s A By (s (rigeal) dadly 1) gaBlanl) Ja )y JLEAY) o 5 aY 4l
Aol saBlanl) byl ) ganaa A8 Gall) af 2B (LS 13 La o ling 4lh SIS
clgtisal) Lgaghy daal g

Ellaall Jaldi puli o (g gudaly g (8 gidn gall Al (i Ll
Lo g pid) il 13) La Ao 385 g gD AuaBlail) o g iy AN o py s (MRS jidial)
O Tasa 098 O B A8 (U o And llgiacal) plliaa i 4280
b R 55 G A gal) ol o glead) (o Adima 1 9 I Maotins) Lian Al
Sfiad g Aoll) Cpun g Al jlatia pfiad A g GpaBlatall G (019N B SUA G
O e uy

Appropriate prominence should be given to terms which might
operate disadvantageously to the customer. Fair dealing requires that
a supplier should not, whether deliberately or unconsciously, take
advantage of the consumer’s necessity, indigence, lack of experience,
unfamiliarity with the subject matter of the contract, weak bargaining
position...". Lord Bingham, Opining of the lords of appeal for
judgment in the cause: The Director-General of Fair Trading v. First

National Bank plc, On 25 October 2001, [2001] UKHL 52.
(1) H. Beale, Legislative control of fairness: The directive on unfair

terms in consumer contracts in J. Beatson and D. Friedmann, op. cit.,
p. 245.
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(laadl il af (e g e daded) e ) (A Gad) Al (9% g2 baag g il
(5 Sidial) duda Ayiliad (g 900 Aal) ¢Sy adlall () A (g (Gsad) B Jlalld
Gl Agal uad g sidiall G s (B cammall Jolila pday ad 1oAY 1A (LS )
D dalud) ¢ gl AT 1Y) ) Agal ga B iy gail)

add daglgl il (Ao g sdaly Al G Tasa O (A 61,
Leale (9 a8 ) 4dadl) Aad) g Blaial) (eddll D)) sliiey) Lale (sl
o8 LaS Jolial) i pdall pellias Ble ) e pas Ao ddaay a8 gad o cabladl) oL
Oy Ao JA & mdipay (Ba 1) (8 guda g il clagailiy Aadlans pa Jalay
Cn diad) (1315 B Giad) MR (ha il g chagall 138 e Salal) e Lgale sl
538 05 Als ja DA g i) Jag ph ISy ghil) Al ya o] Ayind) BNl il o
Ok g il

(1) "...for instance, a customer may buy goods which appear to carry a
full warranty but find that the clause make the supplier sole judge of
whether or not the goods are defective. The imbalance is that the
seller can invoke a legal remedy against the buyer if the latter does
not pay, but the buyer has no legal redress against the seller if the
seller denies that the goods are faulty...". H. Beale, Unfair contracts
in Britain and Europe, Current legal problems, 1989, p. 205.

(2) H. Beal, B. Fauvarque, J. Rutgers, D. Tallon and S. Vogenaure,

Cases, materials and Text on Contract law,Oxford, Hart publications,
UK, 2010, p. 371.
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el alaia) A (e Aall 383 Ada o A Al G Tape (38a g
Aelpa sie dallan Gaday s LaS diad) Jag i (b llgiaal) llias Jiad ¢lacay
Jadi A gild S pay igeal) Al alal ade (lada SO (e lld g (e dial) Ja g
oabal) o Al Cpunn Tz O A g1 Ciaeday cupal) 13gd  dBad) 3455 Al ja NS
O faal) 138 i g ¢gadladl) Jo i) Allae s LAY dnde oL Say M)
il e DA 4paial) ABMal) B ke cp o 2Badl 31 63 (e CAEST A (a0 LAY
Aliay gadal) ()31 ol LR (9% (ubaal) 138 o g 02T g dal) o (sla gl
Aate e Al G 13 Ble) ja e YA Adde e L) Say o) disal)

(1) C. Easter and D. Good, Product safety and product liability: the
implications for licensing, European intellectual Property Review,
Issue 1, 1993, p. 10-15; S. M. Maniatis and A K Sanders, A
consumer trade mark: protection based on origin and quality,
European intellectual property review journal, 1993, p. 406.
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(1) Unfair Contract Terms Act 1977, CHAPTER 50, 26th October 1977.
(2) AGB-Gesetz, 9 Dezember 1976, BGBL 1, S. 3317

(3) Loi n°78-23 du 10 janvier 1978 sur la protection et l'information des
consommateurs de produits et de services.
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(1) P. Nebbia, op. cit., p.28-29.

(2) 2: Negligence liability. (1)A person cannot by reference to any
contract term or to a notice given to persons generally or to particular
persons exclude or restrict his liability for death or personal injury
resulting from negligence.

(3) "For the purposes of this part of this act, “negligence” means the
breach. : a)of any obligation, arising from the express or implied
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terms of a contract, to take reasonable care or exercise reasonable
skill in the performance of the contract ). b)of any common law duty
to take reasonable care or exercise reasonable skill (but not any
stricter duty".

(1) The unfair contract terms regulation 1994, No. 3159.
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(1) The Unfair Terms in Consumer Contracts Regulations 1999, No.
2083.

(2) "...the test of fairness in the Directive has similarities to the test of
reasonableness to which a majority of the terms within the scope of
the Act are subject. The existence of this similarity should reduce
any problems arising from the overlap between the two measures...".
DTI, Implementation of the EC Directive on Unfair Terms in
Consumer Contracts (93/13/EEC). A Consultation Document,
London, DTI, 1993, 1.
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(1) "...excluding or limiting the legal liability of a seller or supplier in
the event of the death of the consumer or personal injury to the latter
resulting from the act or omission of that seller or supplier...".
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(1) Unfair contract terms guidance, Guidance for the unfair terms in
consumer contracts regulations 1999, Office of fair trading (OFT),
September 2008, p.19.
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(1) Unfair contract terms guidance, op. cit., p.25.
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(1) Unfair contract terms guidance, op. cit., p.27.
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(1) Unfair contract terms guidance annexes, Guidance for the unfair
terms in consumer contracts regulations 1999, September 2008, p. 46.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: "making an agreement binding on the
consumer whereas provision of services by the seller or supplier is
subject to a condition whose realisation depends on his own will
alone".
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (d) permitting the seller or supplier to retain
sums paid by the consumer where the latter decides not to conclude
or perform the contract, without providing for the consumer to
receive compensation of an equivalent amount from the seller or
supplier where the latter is the party cancelling the contract".
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (e) requiring any consumer who fails to fulfill
his obligation to pay a disproportionately high sum in compensation.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (f) authorising the seller or supplier to dissolve
the contract on a discretionary basis where the same facility is not
granted to the consumer.

(2) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (f) ... permitting the seller or supplier to retain
the sums paid for services not yet supplied by him where it is the
seller or supplier himself who dissolves the contract.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (g) enabling the seller or supplier to terminate
a contract of indeterminate duration without reasonable notice except
where there are serious grounds for doing so.

(2) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (h) automatically extending a contract of fixed
duration where the consumer does not indicate otherwise, when the
deadline fixed for the consumer to express his desire not to extend
the contract is unreasonably early.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (i) irrevocably binding the consumer to terms
with which he had no real opportunity of becoming acquainted before
the conclusion of the contract.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (j) enabling the seller or supplier to alter the
terms of the contract unilaterally without a valid reason which is
specified in the contract.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (k) enabling the seller or supplier to alter
unilaterally without a valid reason any characteristics of the product
or service to be provided.

(2) Unfair contract terms guidance, op. cit., p.54.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (I) providing for the price of goods to be
determined at the time of delivery or allowing a seller of goods or
supplier of services to increase their price without in both cases
giving the consumer the corresponding right to cancel the contract if
the final price is too high in relation to the price agreed when the
contract was concluded.

a0 ToalaiEily fuedlall Gigmmd)



éj}ﬁ&‘ﬁuMMIQ (Y‘\i ﬁy“é‘)o.\ adall

P i B Gad) daddd) adia gf 3 gall i bl Jgdy s A a0 e
GHEY) Sy Ea (Jile e J)sal) aar B 09 Y A8 (daadl) gl dalud) ol
a3 o) ) LA ) ) cdl A jUa Cig )8 8 o s B i) a5 e
Grtall ) (e Adimae dpaady 3L 31 aaad oy IS Baly 3l A 3 gaa e LY
Cra (it b g (pudaa day g Adma Ay Baly 31 Al aaas ¢ ol la gt Sy ¥ Agle
,28Laci)

GRS AUiA 9% O G (el B il e gL JE s La Uil g
Eag g B3l lakay Larla 4 o Ao akall ok 68 Cuag pagia o Gaa
G09S Ad) ) ellgtiall Aunily duald (LglBad iy aule a3 U Lagda JS a8y
Aasdl) adia gl adlally 45 e Gl A Bal 3 JalS 8 Ad g e B
:oma.ﬁ\f\gﬁd\#ﬁédd\ 5_de ALY Ao ganall

CuilS 13) La dgaad b gadl 3 geall gl ailal) Jugdd (Jale ol Jo pdi gling
Gl (12 sl (Ady il 1S g cAnde 3iia oA La e (Bilai dadial) cileadd) i adud)
Otial) 39l e 2y (6f el B

a8 S La 85 A gad) 03 e Ad iy adld) of Japdl) Al e agdy g
o) Aclall dalact) CuilS 13 La agand B gall Ay gitd o o adal) 1w 8 Uadl]
dalui oaa g dadiey calall B agle GUEY) a3 A Cl ga il g idiall Al yal)
S Al Jil) 18T A8 09K (ol Ga g Adle Bl aa Gl dalaad) cuilS 1Y) La p i

(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (m) giving the seller or supplier the right to
determine whether the goods or services supplied are in conformity
with the contract, or giving him the exclusive right to interpret any
term of the contract.
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(1) "... No person should be a judge in his own case..." G. P. Fletcher &
S. Sheppad, American law in a global context: The basics, Oxford
university press Inc., 2005, p. 15.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (o) obliging the consumer to fulfill all his
obligations where the seller or supplier does not perform his.

(2) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (p) giving the seller or supplier the possibility
of transferring his rights and obligations under the contract, where
this may serve to reduce the guarantees for the consumer, without the
latter's agreement.
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(1) Schedule 2, paragraph 1, states that terms may be unfair if they have
the object or effect of: (q) excluding or hindering the consumer's right
to take legal action or exercise any other legal remedy, particularly
by requiring the consumer to take disputes exclusively to arbitration
not covered by legal provisions, unduly restricting the evidence
available to him or imposing on him a burden of proof which,
according to applicable law, should lie with another party to the
contract.
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