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(1) See UNCTAD, ‘lattest Developments in Investor-State Dispute
Settlement’ (2010). IIA Issues Note. No 1, 2-3, available at:
http://www.unctad.org/en/docs//webdiaeia20103 _en.pdf., recording
an aggregate of 357 treaty-based investment disputes by the end of
2009.

(2) Argentina’s then Minister of Justice Rosatti, for example, was
quoted after Argentina lost its first case relating to the emergency
measures it took in reaction to the 2001-02 economic crises, ie
CM’s v Argentina, in 2005: ‘We have been insisting that this
tribunal is out of its depth here, that it is not prepared to handle
such a quantity of cases involving a single country, that it has a
pro-business bias, and that it is not qualified to judge a country’s
economic policy’. See BBC Monitoring Latin America- Political,
supplied by BBC Worldwide Monitoring (17May2005).

(3) On 30 April 2008, Venezuela communicated to the Netherlands its
intention to terminate the Dutch-Venezuelan bilateral investment
treaty as of 1 November 2008. See LE Petrson (ed), ‘Investment
Arbitration Reporter’ (16 May 2008), available at: http:/www.
iareporter.com/Archive/IAR-05-16-08.pdf. reporting that
Venezuela had chosen to end the treaty citing reasons of ‘national
policy’. Bolivia with drew from the ICSID Convention as of 3
November 2007. See ‘Bolivia Denounces ICSID Convention’ 46
ILM 973 (2007). On 12 June 2009, Ecuador’s Congress voted to
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(1

withdraw from the ICSID Convention. Discussion of withdrawal
from the ICSID Conventional so has been reported with respect to
Nicaragua, Venezuela, and Cuba. See ME Schnable and J Bédard,
‘The Wrong Kind of “Interesting” National Law Journal, 30 July
2007.

Numerous works in the field argue that there is, or may soon
develop, a ‘legitimacy crisis’ in investor-state arbitration, variously
referring to problems such as the design of the dispute settlement
mechanism based on ad hoc arbitration with the ensuing risk of
inconsistent decisions, the vagueness and ambiguity of many of the
core rights conferred on investors, and the perceived blindness of
arbitral tribunals to matters which they do not see as related to
investment. See CN Brower, ‘A Crisis of Legitimacy’ National
Law Journal, 7 October 2002; CHBrower II, ‘Structure, Legitimacy
Crisis’ (2004) 17 Geo IELR 51; A Afilalo, ‘Meaning’ Ambiguity
and Legitimacy: Judicial (Re-) construction of NAFTA Chapter 11’
(2005) 25 Nw JILB 279; 282; M Sornarajah, ‘A Coming Crisis:
Expansionary Trends in Investment Treaty Arbitration’ in KP.
Sauvant (ed), Appeals Mechanism in International Investment
Disputes (2008) 39-45; G Van Harten, Investment Treaty
Arbitration and Public Law (2007); O Chung, ‘The Lopsided
International Investment Law Regime and Its Effect on the Future
of Investor- State Arbitration’ (2007) 47 Van JIL 953, arguing that
existing bilateral investment treaties strongly favour investors and
that these inequalities will eventually lead to greater difficulties in
the enforcement of such treaties; N Gurudevan, ‘An Evaluation of
Current Legitimacy-based Objections to NAFTA’s Chapter 11
Investment Dispute Resolution Process’ (2005) 6 San Diego ILJ
399.
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(1) See K Vandevelde, “A Comparison of the 2004 and 1994 U.S.
Model BITs: Rebalancing Investor and Host Country Interests’
(2008/2009) 1 Yearbook of International Investment Law and
Policy 283; G Gagné and J-F Morin, ‘The Evolving American
Policy on Investment Protection: Evidence from Recent FTAs and
The 2004 Model BIT’ (2006) 9 JIEcon L 357, 363; M Kantor, ‘The
New Draft Model U.S. BIT: Noteworthy Developments’ (2004) 21
JI Arb 383, 385; S Schwebel, ‘The United States 2004 Model
Bilateral Investment Treaty: An Exercise in the Regressive
Development of International Law’ (2006) 3 (2) Trans Disp Man.
See generally G Aguilar Alvatez and WW Park, ‘The New Face of
Investment Arbitration: NAFTA Chapter 11° (2003) 28 Yale JIL
365, Discussing the phenomenon of developed countries as
respondents in investment treaty arbitration.
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(1) cf'in the context of defining the concept of indirect expropriation, Y
Fortier and SL Drymer, ‘Indirect Expropriation in the Law of
International Investment: I Know It When I See It, or Caveat
Investor’ (2004) 19 ICSID Rev- FILJ 293.
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(2) This limits the scope of application of proportionality analysis as a
legal technique. Thus, cases where the state acts as a party to an
investor-state contract will usually be subject to the constraints of
what was agreed. But see on limitations to the power of states in
their capacity as a party to a contract, S Schill, ‘Umbrella Clauses
as Public Law Concepts in Comparative Perspective, Chapter 10
below, 317. Furthermore, proportionality reasoning and analysis
may not apply in certain situations in which decisive controlling
rules of priority between property interests and competing non-
property interests are already clearly established, or can be
interpreted to exists, based on the applicable rules of treaty

intemretation under the VCLT. Progortionalitz analzsis, however,
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finds a major field of application in cases where the state itself
redistributes or interferes with property rights in the interest of
protecting some non-economic interest by means of general

legislation or administrative regulation.
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(1) Ronald Dworkin, Taking Rights Seriously (Cambridge: Harvard

Universitz Press,. 1978, D 24,
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(1) "Proportionality sets material limits to the interference of public
authorities into the private sphere of the citizen", Jiirgen Schwarze,
“The Principle of Proportionality and the Principle of Impartiality
in European Administrative Law”, 1 Rivista Trimestrale di Diritto
Pubblico (2003) p. 53.

(2) "provide[s] a tool to define and restrain the regulatory freedom of
governments", Mads Andenas and Stefan  Zleptnig,
“Proportionality: WTO Law in Comparative Perspective”, 42 Tex.
Int’l L. J. (2007) p. 371 at p. 383.

(3) R. Alexy, A Theory of Constitutional Rights (1986, 2002, Julian
Rivers (trans) 47-8.

(4) R. Alexy, ‘On the Structure of Legal Principles’ (2000) 13 Ratio

Juris 294, 295. See also Alexz -(A Theog of Constitutional
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Rights)p. 47, stating that principles are norms that ‘require that
something be realized to the greatest extent possible given the legal
and factual possibilities.

(1) “Conflicts of rules are played out at the level of validity (...)
competitions between principles are played out in the dimension of
weight.", Alexy, A Theory of Constitutional Rights, op. cit., p. 50.

(2) Concerning the scope of the proportionality requirement in US
constitutional law in particular concerning criminal law in the
context of the Eighth Amendment, see A Ristroph, Proportionality
as a Principle of Limited Government’ (2005) 55 Duke LJ 263,
with further references; see also on the hesitance in US
constitutional law tq accept proportionality as a general principle
VC Jackson, ‘Ambivalent Resistance and Comparative
Constitutionalism: ~ Opening up the Conversation on
“Proportionality”, Rights and Federalism’ (1999) 1 UP alJ Const
L.583.
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(1) Jurgen Schwarze, The Principle of Proportionality and the Principle
of Impartiality in Furopean Administrative Law, 1 Rivista
trimestrale di diritto pubblico [Quarterly Journal of Public Law] at
53-75 (2003).

(2) M Andenas and S Zleptnig, ‘Proportionality: WTO Law in

ComBarative PersBective’ (2007) 42 Tex ILJ 371, 383.
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(1) See on this and the following, A Stone Sweet and J Mathews,
‘Proportionality Balancing and Global Constitutionalism’ (2008)
47 ColJTL 72. (1) BVerfGE7, 377, 404-5.
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(1) BVerfGE7, 377, 404-5.
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(1) R v Oakes (1986) 1 SCR 103, 139.

(2) State v Makwanzane and another 1995 (3) SA 391, 436 (CC).
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(1) Ibid.

(2) E Ellis (ed), The Principle of Proportionality in the Laws of Europe
(1999); on proportionality as a principle in EU/EC law, N Emiliou,
the principle of proportionality in European Law: A Comparative
Study (1996) 23 et seq; G Nolte, ‘General Principles of German
and European Administrative Law- A Comparison in Historic

PersEective’ (1994) 57 MLR 191; see also TJ Gunn,
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‘Deconstructing Proportionality in Limitations Analysis’. (2005)

19 Emorz ILR 456.
552 iyl 4ugal Gisag) Alsa



bl Al aud) L) daaa 1lg /.2

A sllgid) dglea iy lall Culdiial)
4 NECESSAry )5y oyliiely 4ielua a8 a1 off a2y
ok dess restrictive alternatives 1w Ja¥) Jilad)l e 38, test
Dbl LAY camy an ) gl dpplay 48l 4)5¥) Jaal) daSas
bl aSlaall Lk ) Gl L)
) Al AaSaay ECT dinys¥) Jaal) da€as callai ¢ Jiallg
The 4alal) iaSadl ¢ jumlall cadgll b Lgle k) lg) 4uysY)
& s Ayl iy ) e lyaY) ani 8)5 ) General Court
aldaill dxuzmld 05€55 —alhdY) e Jisn ) elliy eloacY) Jsall dgalse
o)l AaSae ol 285 il Hlime dgalse 8 — Y] gLl
tans) ChLA aad Gy la Al 8 (JEall Ja o Y]
Ol A aladl foalsal) aal 2y )~ Tase ol
Ayl il wge Lalign all clely a1 5slam Y= ysY)
e g piall Calaal) 51l gy pumy aDle 58 e agan sV
Jlae lia 05 laaiey . Lgiiat — Ll —ap il Ciaglas

058 o i esalll 8 e AaDle Slalyal o LE

(1) Case 120/78 Cassis de Digon (1979) ECR 649, Para 8, Judgment,
20 February 1979.
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(1) Case T-13/99 pfzer Animal Health SA v Commission (2002) ECR
I1-3305, Para 411, Judgment, 23 November 2002 (ciring (1990)
ECRI- 4023, Para 13).

(2) A. Stone-Sweet/J. Mathews, Proportionality Balancing and Global
Constitutionalism, in: Columbia Journal of Transnational Law, op.
cit., p. 144.

(3) Ibid.

(4) T.M. Franck, “On Proportionality of Countermeasures in
International Law”, American Journal of International Law, Vol.

102 (2008). p. 715.
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(1) E. Cannizzaro: The Role of Proportionality in the Law of
International ~Countermeasures, 12 European. Journal of
International Law (2001), pp. 889-897.

(2) Gabcikovo-Nagymaros Project (Hungary/Slovakia) Judgment, 25
September 1997, ICJ Reports 1997, 7, para 85.

(3) Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v US) of Nuclear Weapons Advisory Opinion, 8 July
1996; ICJ Reports 1996, 226, Para 41, stating more generally: “The

submission of the exercise of the right of self-defence to the
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conditions of necessity and proportionality is a rule of customary
international law’.
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(1) Case Concerning the Dispute Regarding Navigational Rights
(Costa Rica v Nicaragua) Judgment, 13 July 2009, Para 87,

available at : http://www.icj-cij.org.
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(1) See A Desmedt, ‘Proportionality in WTO Law (2001) 4JI Econ L
p. 441
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(1) Korea-Measures Affecting Imports of Fresh, Chilled and Frozen
Beef WT/DS171/AB/R, Report of the Appellate Body, 11
December 2000, Para 164. Note, however, that this case goes
beyond the approach taken to proportionality by the WTO
Appelllate Body in most of its other cases. The Appellate Body
Usually has not invoked common interests or values in such a
clear-cut way as a basis for evaluating a state’s actions, and it has
usually preferred to use interpretative techniques rather than to
apply explicitly the third stage of proportionality analysis, ie

EroBortionalitz stricto sensu.
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(1) Handyside v UK Judgment, 7 December 1976, ECHR Series A, No
24, Para 48.

(2) Dudgeon v UK Judgment, 22 October 1981, ECHR Series A, No.
45.

(3) J Rivers, ‘Proportionality and Variable Intensity of Review’ (2006(
65 Camb LJ 174, 182. The Court particularly engaged in a heavy
critique of the more lenient reasonableness’ standards initially
applied by the courts in the UK; A. Stone-Sweet/J. Mathews,
Proportionality Balancing and Global Constitutionalism, in:

Columbia Journal of Transnational Law, op. cit., pp 145-52.
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(1) Ibid.
(2) Ibid 151.
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(1) N. Emiliou, The Principle of Proportionality in European Law: A
Comparative Study, op. cit., pp. 23-4.
(2) M. Andenas and S Zleptnig, ‘Proportionality : WTO Law in

ComBarative PersBective’, op. cit., D 388.
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(1) JH Jans, 'Proportionality Revisited' (2000) 27 Legal Issues of

Economic Integration, pp. 239-240.
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(1) Ibid
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(1) R. Alexy, A Theory of Constitutional Rights (1986, 2002, Julian

Rivers (trans) op. cit., 399.
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(1) R. Alexy, ‘On the Structure of Legal Principles’, op. cit., 13 Ratio
Juris 294, 298.

(2) R. Alexy, A Theory of Constitutional Rights (1986, 2002, Julian
Rivers (trans) op. cit., p. 102.

(3) R von Krauss, Der Grundsatz der VerhdltnismabigKeit in seiner
Bedeutung fur die Notwendigkeit des Mittels im Verwaltungsrecht.
(1955) 15, stating that ‘if the measure (of legality) is only
necessity’ (le the least restrictive means test), then ‘a quite
negligible public interest could lead to a severe right infringement,

without being unlawful’
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Applying Proportionality Analysis in Investor-
State Arbitration

il A il Jdas 3ol dae i1l Al Sl e
Ay Adilaiall el — HLEELY) arSat lEE) Jlae 8 —55aY) 4335l
Joall Joall ¢ gelally dals ddiays ¢ gaadaill LUl () galally liill Jodas
G e il jpedl) s cBlaed) 1aa 8 il Ak, (1 gl
gl ale 55 daw) of aadl . Goukall 4 LLEY 4 gledl Ll
—Jli o) 50 ainall Gatia )< Uageat et Ll o LeinY)
Jlae 3 Asall spaisall cllalully Gyiall oda Ale —Jali H5laia e
Y Ll 4l cillalitly Jsall dalall caly WY1 o maalll ey wa datil
O -Aadanll cilaludl sda e Jilall 5 28l cal) sy e
o aalill AL ABEY) el Al Ces e satiall =5 Ll Gl ¢

el 138 o S o oS BN Gases paase s s el

(1) Where a tribunal analyses or applies national law, the use of
proportionality analysis or other balancing techniques in a
particular area of national law may of course be directly relevant,
but that is not the focus of the discussion here.
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—eee i (5 o (S sl Tase Gl ) e J sl (S (Rigyhall gy
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a rational udic dlee onlill Tase Ji o Sy ey L jLénuy)
Lalad 45315all 028 (<3 .balancing 43))salls weighing o))slprocess
2 L) gy masall il ae iy

D) clejlie pdan ) Sladd) of sl claad) 1aa Ay
8 5oy ol Jolad —aay 3550 Bypeay S o @y — il oy
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(1) Article (31) (3) (c) of VCLT.

(2) See MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile
ICSID Case No ARB/01/7, Award, 25 May 2004, Para 113; Sahka
Investments BV v The Czech Republic UNCITRAL, Partial
Award, 17 March 2006, Para 297.
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(1) On proportionality analysis in investor-state arbitration see also A
Stone Sweet, ‘Investor State Arbitration: Proportionality’s New
Frontier’ (2010) 4 (1) Law & Ethics of Human Rights 47, available

at: http://www.bepress.com/lehr/vol4/issl/arr4.
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Proportionality Analysis and the Concept of
Indirect Expropriation

Deda Sl e lad) aal axy = ol AW 35 00 o) Jil) Sy
B3 e Aglaadl 0dh e (a)lady Loy paliinall dglea (o Jiall Led
@Ldls) U< ey dnternational  taking  law Al allas
Ao dsadll ABRY) (e - pansad 50 Al £33 o Blaa (L L]
Lolall G A8l L) A8yl 3 )l paill pasadll laa &
teh Lo o pat dus ol
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(1) Agreement between the People’s Republic of China and the Federal
Republic of Germany on the Encouragement and Reciprocal

Protection of Investments, signed 1 December 2003, entz into
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nationalizations %l i direct expropriations s yilull 4L g0
Cayla ol Alsall ) iaY) el (pe title ALl i e gohan )
o) AAlE LAY Gagai ) 3l —Se AL g3 Ol ¢l Gy b
Vs Jadid gy — il sl ol Jie RaSlall ulaal e olls e
3aanall —clehaY) el 8 L cde facto 4umdlglly 3dluall e 4SLall &3
tinall title ASle 3 Sans J5 Y cwlS oly A —adsall Cuils (e
sia o Gl i) Jlas o Al oia jaga o Ula iyt Lel,
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force 11 November 2005, Art 4 (2).

(1) On the concept of indirect expropriation see eg M Perkams, ‘The
Concept of Indirect. Expropriation in Comparative Public Law-
Searching for Light in the Dark’, Chapter 4 below, 107 ; BH
Weston, ‘ »Constructive Takings » under International Law: A
Modest Foray into the Problem of « Creeping Expropriation »
(1975) 16 Va JIL 103 ; R Higgins, ‘The Taking of Property by the
State : Recent Developments in International Law’ (1982) 176
Recueil des Cours 259, 322 et seq; R Dolzer, ‘Indirect
Expropriation of Alien Property’ (1986) 1 ICSID Rev-FILJ 41 ;
TW Walde and A Kolo, ‘Environmental Regulation, Investment
Protection and « Regulatory Taking » in International Law’ (2001)
50 ICLQ 811 ; Forrier and Drymer, ‘Indirect Expropriation in the
Law of International Investment: I Know It When I See It, or
Caveat Investor’, op. cit., 293 ; A Newcombe, ‘The Boundaries of

Regulatog EXBrOBriation’ (2005) 20 ICSID Rev- FILJ 1.
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(1) Metalclad Corp v United Mexican States ICSID Case No ARB
(AF)/97/1 (NAFTA), A ward, 30 August 2000, Para 103.

North American Free 1Syl Jlaidsyall 3)laill gl (NAFTA) Ll (2)
8y Aylas Ak oLty saales & 1 TLCAN 43k Agreement Trade
x3 1994l 18 dmll s caling L l€ally 10K sasiall LY G b
syall gylal) dalaie A gl e 1993 11 17 & Sy (uyis < dinbas
Jsl o8 V) Ta ol LBENT (lpas o aem S 130 o LY ol o Alleddl) 1S5,0Y
e ol LS sy el 1€y sasial) ALY e DS amy sM-1994 Ly
WSyl Jso g @l 8 Loy S0 Jsadl 3L ALl 75t 4 20kl 48l
Y Lass sVl 1aa Galaal licaad 130 . Jifivall (4 4] aias 28 3l 3aodl
lae) Jsall (g5 slat) (3int day b ¢ gugysY) AlaY) Cilaal e T8 Calias
e saclall 5Vl dplamy) ekl duwilie e )0l Lgldsl JS taas
by galiatl (e an gl ¢ g)ysY) 2] Gagadlly allall gsid)
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sladll jUa) Ly .ddundl A5l (4w 350lea regulatory  acts dsedas
)l S Al Al Leilie b anSatll Slae caliad ¢ aSal
~baiilly compensable  expropriation (i s=ill L ASLall £33 o

non-compensable regulation of A4Sl 4ic (yayeanill LA e

sl e Aalio Slagleall s2a LSyl (o gaslly AL sigl tinall (LSl

:‘;td\
http://ar.wikipedia.org/wiki/%D8%A7%D9%84%D9%86%D8% A 7%
D9%81%D8%AA%D8%AT

2012/3/20 @yl 43l s adiga

(1) For the question of whether the level of compensation differs for

indirect expropriation, see Y Nouvel, ‘L’indemnisation d’une

expropriation indirecte’ (2003) 5 Int L Forum 198 ; TW Merrill,

«’Incomplete Compensation for Takings’ (2002-03) 11 NYU GLJ

110, cf also WM Reisman and RD Sloane, Indirect Expropriation
and Its Valuation in the BIT Generation’ (2003) 74 BYBIL 115.
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el B8] (e Aima Ay (A Ciliay 38 e haY) U Y e Giaysaill
ooy ol PILSL 8 3 all 4l alial) 3 23000 J3a) Caney
ALl iy Sl Al jpexill f (gyasal) Ganlil
Ml eha¥) (mye L) b 2ak aSladll el Glb celld aag
police power Jadall dalui fase agle (3l Lo iy adsall 45333
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(1) See R Dolzer Eigentum, Enteignung und Entschadigung im
geltenden Volkerrecht (1985) 186 et seq; R Dolzer, ‘Indirect
Expropriation : New Developments ?° (2002-03) 11 NYU ELJ 64,
with further references.

(2) See starrett Housing Corp v Iran Award, 19 December 1983, 4
Iran- US CTR 122, 154; Tippetts, Abbett, McCarthy, Stratton v
TAMS-AFFA and ors Award, 29 June 1984, 6Iran-US CTR 219,
225 et seq.; on the jurisprudence of the Iran-United States Claims
Tribunal on expropriations, see GAldrich, ‘What Constitutes a
Compensable Taking of Property? The Decisions of the Iran
United States Claims Tribunal’ (1994) 88 AJIL 585.

(3) Phelps Dodge Corp v Iran Award, 19 March 1986, 10 Iran- US
CTR 121, 130 ; see also SR Swanson, ‘Iran-U.S. Claims Tribunal :
A Policy Analysis of the Expropriation Cases’ (1986) 18 CWRIJIL
307, 325 et seq; Weston, Constructive Takings » under
International Law: A Modest Foray into the Problem of

« CreeEing EXEroBriation », Op. cit., D 119 et seq.
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(1) M Brunetti, ‘Indirect Expropriation in International Law’ (2003) 5
Intl Forum 150; Dolzer, ‘Indirect Expropriation: New
Developments/’, op. cit.,, p.79 et seq; R Dolzer and F Bloch,
‘Indirect Expropriation : Conceptual Realignments ?” (2003) 5 IntL
Forum 155, 158 et seq; AS Weiner ‘Indirect Expropriation : The
Need for a Taxonomy of « Legitimate » Regulatory Purposes’
(2003) 5 Int L Forum 166; S Ratner, ‘Regulatory Takings in
Institutional Context : Beyond the Fear of Fragmented International
Law’ (2008) 102 AJIL 475; Sea-Land Service Inc v Iran Award, 20
June 1984, 6 Iran-US CTR 149, 165; Sedco Inc v NIOC and Iran
Award, 24 October 1985, 9 Iran-US CTR 248, 275 et seq; Emanuel
Too v Greater Modesto Insurance Associates, et al Award, 29
December 1989, 23 Iran-US CTR 378, 387 et seq.

(2) Security exceptions or similar non-precluded measures provisions,
such as those often included in US bilateral investment treaties,
raise special issues and are not addressed in this chapter. See eg Art
10 (1) of the Treaty Between the United States of America and the
Arab Republic of Egypt Concerning the Reciprocal Encouragement
and Protection of Investments, signed 11 March 1986, entry into
force 27 June 1992, stating : ‘This Treaty shall not preclude the
application by either Party or any subdivision thereof of any and all

measures _necessary for the maintenance of Bublic order and
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Cumd il .l Wyl e dedanl saclll Gl ale o5 8
Ll dalu e Ui oL (Tecmed v Mexico duad & (iaSadl
O ALl g5 deall gl (e 1638 U5 police power exception
i) —huall 8 ahle ) daly —3abd) Lalalud Agall dules fas
Cmaldl eWoer Gal ol i ) ddabel) s2a dujles (@) s
&b 3all agaia (50 —playl e A o sl el —claldl o]
aSaall el iy (g Gl Tase aay (IS G Gmngas o e Jgeanl)

;) <Mathanex v Uniterd States iuzd 3

dal e aall jue alanil) of alad) sl 85 584 fsalad) o

morals, the fulfillment of its existing international obligations, the
protection of its own security interests, or such measures deemed
appropriate by the Parties to fulfill future international obligations’.
For one view of these clauses, see JE Alvarez and KKhamsi, ‘The
Argentine Crisis and Foreign Investors : A Glimpse into the Heart
of the Investment Regime’ (2008/2009) 1 Yearbook of
International I vestment Law and Policy 379. For a different view
see W Burke-White and A von Staden, ‘Investment Protection in
Extraordinary Times : The Interpretation and Application of Non-
Precluded Measures Provisions in Bilateral Investment Treaties’
(2008) 48 Va JIL 307.

(1) Tecnicas Medioambientales Tecmed SA v United Mexican States,

ICSID Case No ARB (AF)/00/2, Award, 29 Maz 2003, Para 119.
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(1) Methanex Corp v USUNCITRAL/NAFTA, Final Award, 3 August
2005, Part IV, Chapter D, Para 7. Similarly, International
Thunderbird Gaming Corp v Czech Republic, op. cit., Paras 254-
262; LGUE Energy Corp, LGUE capital Corp, LGUE International
Inc v Argentine Republic ICSID Case No ARB/02/1, Decision on
Liability, 3 October 2006, Paras 194- 197; Marvinn Roy Feldman
Karpa v United Mexican States ICSID Case No ARB (AF)/ 99/1
(NAFTA), Award, 16 December 2002, Paras 103-106.
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(1) Tecmed v Mexico, op. cit., p. 99 et seq.
(2) Ibid., Paras 127 et seq.

(3) Ibid., paras 45 and 110 et seq.
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(1) Ibid., para 117.

(2) Ibid., Paras 118 et seq.
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e 35 e sl (ila e 3385 Clehya) it Laie Lad 55,
<8 eellaly ASlal)l 8 3all disproportional  restrictions duliia

tdeSaall

2 dagall 0o 38a5 .2 differentiated manner (...) A&y cpiall AL
ngia o A mlladly Gyiall A5jlse LA (e —ialud) Gsiall Gl
Omliiall GEall SIS Allad Alea JS) Ja ) Qemgill Congind a1 Alabil) candil
e dagy ol )
(1) The term ‘Konkordanz’ or ‘praktische Konkordanz’ was coined by
the German constitutional law scholar Konrad Hesse and refers to a
concept or method of reconciliation and balancing of competing
fundamental rights. In a case where two fundamental rights collide,
‘Konkordanz’ requires that both rights be reconciled without giving
up either one of them. What this concept primarily excludes is
perceiving one of the fundamental rights as superior to any other
such right Instead both rights have to be reconciled in a
differentiated manner, a task that is achieved in the fundamental
rights context by balancing the different rights and interests under a
comprehensive proportionality methodology while aiming at a
solution that gives both rights effective protection to the possible
extent. See K Hesse, Grundzuge des Verfassungsrechts der
Bundesrepublik Deutschland (20™ edn, 1995) para 72. The concept
has been recognized as a governing principle by the German
Constitutional Court, see BVerfGE 41, 29; BVerfGE 77, 240;
BVerfGE 81, 298; BVerfGE 83, 130; BVerfGE 108, 282. The
concept can also be found in the constitutional jurisprudence of the
French Conseit Constitutionnel, CC decision no 94-352 DC, 18
January 1995, available at: http://www.conseil-constitutionnel. fr/
decision/1994/94352dc.htm.

580 iulaiyly dugl Eisag) dsa



http://www.conseil-constitutionnel.fr/%20decision/1994/94352dc.htm
http://www.conseil-constitutionnel.fr/%20decision/1994/94352dc.htm

bl Al aud) L) daaa 1lg /.2

il lyay) cul€ 13 Le agaad Jal e — el daSae o i

13 La Caan — expropriatory ASkall 43l il )ya) 2t 53404
) Al daliaal e Apliie Ai ) Clelya) oia S
U5l 40 i€l laall g SIS 5 ccle ha) 038 Alans Lgiles (a 5id)
Dsa sasn AV 1aa Jie daal o 5lie) 8 32 e cclainadl]
(<isal) anlsl) Gle3YL Ty Julasll o) ag s+ anliil) st b Lega
Ao o Ll Wilab e 55 3l Jilaall apaas gl 41,l)
o3a e dgleal ladgn iy Al Adaidy) Wy elli€y (JSS adinll
o S (g —arSatll AaSas piay ol Cadgal) 138 Jhe (b cadll
A 8yl e b dlsal) Aadif Cany (e —aalsll (le 3y 1 Jie
lehay) oda Jie cuilS 13 Lo apaatl (Alay] oo deseladl 3okl ge
ciladsilly Apaba®¥) Gsial) e glayally clgdlaal ) il 3 es
OS5 O G 4l (LD L lasadl 1ags 1ol ) oWl de g il
(oY) did) o (mgiall el g Algine ol ke Slua
Jie puiily ALl 5 el (ol Aanlss 425k ) o 3 Carglly
O (S AL e plajall aan 0@ 3a agd) (e ceaall 12a

A T gt 58 Gloall 13 IS0 Leg cilgall el

(1) Tecmed v Mexico, Para 122.
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¢ el de g piial) ilad gl £ 8 Jian il Assall e AW Ll
DAl (s e Leiiat (Y Al Aol aas  Apadal) daliadl dsaal
LAl Jhie) e all paimgy Lalaiall Cagy Ball e 1) e s eyl
(A Gl (e Jsiil Gt 5 Ja g il dayld)

Lelias 8 —laf (i panl daSaall coaia el ly ) &Lyl
o Al e dald yeay Sl 2 el 1S3 L Al —lil
PR Gila (e sl 35 A (Gpeisall (0 038 aa) dyslusie

Jiay Ganiyil) aaat aae o) ) daSadl) o) 2 Jla ol e
il e Leds JS0 4l iy ead) Bodal auliia e 1

LAl dayn O ddoald 3ygean (aSl 28 dadll o aadly,

Jia o ¢ il audals a8 Jsntil) ey ualia 4S50 ) G gl

(1) Ibid., Paras 149 et seq.

(2) Ibid Para 122. This ide ais conveyed in an important strain of
takings jurisprudence in Germany that relies on whether property
owners had to suffer a special sacrifice to the benefit of the general
public (‘Sonderopfer’). On this, see TW Walde and A Kolo,
‘Environmental ~ Regulation,  Investment  Protection and

« Regulatorz Taking » in International Law’, op. cit., D 845 et seq.
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Dyt a3 by dseetl Ly el ) Lell) 0% Y il 23
Jalarl Aalal) Lt lie ¢ Wadl ciaSaal) iy a8 oy ) daleay
b Gl e Laahl S ) sl el laolaad A (e il
Lol Glelya) 1258l 038 Gy ey Asulite daSaall layoias Allg (dSlall
Lol 4nd Al @lehayl gl calad) a¥) ang Jl Uas) AGY 33
—aad ) clelyayl el gl alad) (6] dag @A) asil) ) 55l
Gl T aags el (JSB Y 53 ol ) g lsdall Alls (Ple) Jl
— sl wia Ciagiuy (53 —A8LY 5 Gall b Jaxl ol callaly (Dl
G e ygnall iy Vs o Jond) Ol as Butie calal) 8 camy
- s2ally Allaall
Al Guila e W e a5 il agliie Julas 4
tlshll Slehals dumdll o3a 3w ((LG&E v. Argentina duad
2002 —2001 sle 5 Apnlaid¥) giojl law b cpia V) Lgmaas) Al
pesification of dollar- denominated Jais Cile)yay) s CuilS Mg
Ll lileca e cle)yal) sda cuyil 235 .debts and claim (...)

v lyeSlly Ll elad b (wilaY) oy sl sUasdl) tariff guarantees

(1) Tecmed v Mexico, op. Cit., para 136.
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LY G ALY L) A8l Ol 8 (gsea LG 2B 4S50 cundy
8ysean (il a8 Clelyal) oda () Led exd ¢ i Vs K0 Y saail)
inma Y1 @l gaa) b Shareholding leawas iad o S
il e Leg S o0 ) LAl gLl 8 Joaes ) dalill

ARSI

b ALl S Ele e £35 s abudl) Cundy daaall of 2
Alle Aa asas ol Aaadd) o ) Uik celld aays ABL) Al
gl Jad (e opiiat Sl echyliiny) & Jaxill e a high threshold
ALl sl e g3 Gy AaSaall gy (8 AL alall e
Clehyay) 058 o cagn¥) ddea aila e Aegiyall goleadl Al
1Sk dasic neutralize allad 2y ) dllad §ygemy ccaal 28 4 &S )
R REI Y|
Loie cLgialled 0 a5 28 Ly g L) ALl () Jll <y

ahlain — e sl o~ 8 Sail) e 50l ye V) Gl muay

(1) See LGUE Energy Corp, LGUE Capital Corp, LGUE International
Inc v Argentine Republic ICSID Case No ARB/02/1, Decision on
Liability, 3 October 2006, Para 177. See on the decision, also in
comparison to the earlier CMS v Argentina Award, S Schill,
‘International Investment Law and the Host State’s Power to
Handle Economic Crises’ (2007) 24 JI Arb 265.
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D) s2gd Lpasdl ilaalally ALl e 50l 5 maay Ladie
Lajlie) ) A5 Al —edlaanl of dakal cadh celly ) dslayly,
Lty clebal) dole (058 —ASLl il e B3

Tecmed v 4pad 8 5lgal) dplaally @il 28 daSadll o) Lol
—Aasal) o —canlall Hladl 8 Alal sds caaedl a8 (clldly . Mexico
legitimate non- 4ic (aygaill LG jue gy piall apdatill G Suall
oasaill el Shall pe 4Slal) ¢354 ccompensable  regulation
daSadll by dllily .compensable indirect expropriation 4ic
LG&E v. Argentina 4u=8 8

L eV 3 3aY) sy ol Lo ol Wl Jsluall 8y

Ol 3 3aY) sy o o) ehal) e dasul B

(1) LG&E v. Argentina, op. cit., para 188, citing CME Czech Republic
BV v Czech Republic UNCITRAL, Partial Award, 13 September
2001, Para 204 and Popeu Talbot Inc v Government of Canada
UNCITRAL/NAFTA, Interim Award, 26 June 2000, Para 100.

(2) LG&E v Argentina, op. Cit., Para 193. See also Ibid Para 191
(citing Pope U Talbot Inc v Government of Canada
UNCITRAL/NAFTA, Interim Award, 26 June 2000, Paras 101 et
seq), stating that: ‘Interference with the investment’s ability to
carry on its business is not satisfied where the investment continues
to operate, even if profits are diminished. The impact must be
substantial in order that compensation may be claimed for the
expropriation’.
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S e Al (oaye g celyal) e 4 325 GA Gl (Uay
Gl (e IS Jlas (o s 25y Byg i Sl (65 G
dapda 132D oliie by ehal) oS (lSQY ellb celpay) Ul
i Al Ba g LAl ae agall e ccllily LASLal Ac il
apaal Jaas KLl ¢ 5L elya) Mlas) 8 Lghala e cilulul
saa) Dslaia e el Tl aalial) aal aay 4 caga
e Bale Dauad aay (o) ¢ caadatil) e hal) o —adeall Slal)
Jsaa¥) A Uald) afiivn A cdapall & \gilalod 2150l djlas
Joa¥) 02 £ 1)) a5 ASLall a8lol &5l ¢ odall

g1 i pminn 51 0 il

(1) "The question remains as to whether one should only take into
account the effects produced by the measure or if one should
consider also the context within which a measure was adopted and
the host State’s purpose. It is this Tribunal’s opinion that there
must be a balance in the analysis both of the causes and the effects
of a measure in order that one may qualify a measure as being of an
expropriatory nature. It is important not to confound the State’s
right to adopt policies with its power to take an expropriatory
measure. ‘This determination is important because it is one of the
main elements to distinguish, from the perspective of an
international tribunal between a regulatory measure, which is an
ordinary expression of the exercise of the State’s police power that
entails a decrease in assets or rights, and a de facto expropriation

that deBrives those assets and rights of any real substance."
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Al daala ) s

oSlaay pSlaall i dga ae Guty Caligal) 138 (o moalsl) e
Ry (Aol ) oda Hlaill dgay (adling . g)RY) dulsal) akadl)
bona fide Al s ) aiieal) adanill e Wl Agiea dale
LG&E v. duad 8 A Sl coad cdlld aag .(z)regulation

Gaadaill QL sy bl e Al LA 8 4l Y (Argentina

(st add iy o)) (S dAualall daliad) daxd Chagiun A —alall
obviously "Aaaly bysay coalile y e sy Lawl 13 e LS 13
.(3)disproportionate

(1) LG&E v. Argentina, op. cit., Para 195.

(2) Ibid Para 196, citing American Law Institute, Restatement (Third)
of the Foreign Relations Law of the United States (1987) Vol 1,
Section 712, Commentary, Too v US, op. cit., p. 275 et seq;
Methanex v US, op. cit., Part IV Chapter D, Para 7; International
thunderbird Gaming v Mexico, op. cit., Paras 123 et seq; Saluka v
Czech Republic, op. cit., Paras 253 et seq.

(3) LG&E . Argentina, op. cit., Para 195, citing Tecmed v Mexico,
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Lalayl Calaal lead dadadls daaadll LY aal (ol (e 4yl

sdlie e ey —aal (oua) ddalall danall e dde g i) dalall

g

u_._u:\.\.ﬂ\ ‘)1 SAY | ;\Lodg\ cdy 4.5.;4_._1 ¢(paau \5.__.%‘5
Cros Al ELall e g3l o geta Gulad & proportionality test
O L) Alen Alse b agey HLEAY) 13 e Gl of geaalll

Al Aal G dalall Gl Laliels chals

op. cit., Para 122.

(1) See eg Art 15.6 of the United States-Singapore Free Trade
Agreement, signed 15 January 2003, entry into force 1 January
2004, in connection with an exchange of letters on the scope of the
concept of indirect expropriation, available at: http:/www.ustr.
gov/trade-agreements/freetrade-agreements/singapore-fta/final-
text.
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stability and predictability of the legal 35l Sglall UaY)
8l Adnca Wl A Toal) AL A5 A e 8 3L (framework

A& 43les cconsistency in the host state’s decision-making

15 2my e el "daiaiey dlile Alabe’ AU Joall 25l G aslaal) (e (1)
Caly 1Y) sanaiall il gl BITs sl léiwy) el gl 3 1 ,Sie Ljles
by sylally Aalaiall d8laall cilBlal (e 8 GlAS, ¢ WL Al
AlSaY) e daml (g Byseay chayliie Aailal Gual Wbl ol 138 sl ¢ (e
S A cadjing oLl 13 o daadle (Sayy el aSlae by ) )l
celladyLagie A aass Al Gl doall (el CObdats dse (ars il (1
Qsily treaty standards 48! julaall Gu e dal) Juadll Ol CdEAY!
WSyl Jlaiad yall 3yl gLl (e 1105 (1) aball a3 Lo ¢ ijal) sl
Ol LTy yuleas 48N nlead) G daulad1 Lo V) aagl cansd o 3saa ¥

sl sl
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(Raladl el il paail) o Ladl) ledY Al
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W @lla€y cAsjlsall lial of celld L mypntl) calliiad aplal] LY

Aol b Sl i iy Pldiaidly Aslall dlalaall g il

(1) See S Schill, ‘Fair and Equirable Treatment, the Rule of Law, and
Comparative Public Law’, op. cit., (Chapter 5 ), 151, 159 et seq.

(2) The main difference between the concept of indirect expropriation
and the protection of legitimate expectations under fair and
equitable treatment is that indirect expropriation requires
interference with a property interest or entitlement, whereas the
protection of legitimate expectations under fair and equitable
treatment is broader and can encompass the expectation in the
continuous existence and operation of a certain regulatory or
legislative framework. Balancing tests of different sorts are also

beginning to be used in the !'urisBrudence of investment tribunals
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calais o & dduaall A5l g gyl Ball HlaeV) 8 dsg o

Salal) daliad) a3 e Al gl il (GaY

O oY) Byl dallae A LS 1Y) Lo amaas o (I e ¢

ladgill A53)sa ¢)ya) llaiy Czech Ag)seen ila e AAIEN 3Ll
Adsall de g pdall pasladil) mlliadlly cdoali (e o aall A ginalls de g il
ey ) = i) el of el L gyal Lal (e Legle cadl)

oL dan e 5ypeas ca s o cdla gl (o coppatiay —A8EY) dleny

on other issues, including in the interpretation of umbrella clauses.

(1) Saluka v Czech ReBublic, op. cit., Para 304.
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s chlin ) e i i el U 1aa ol Hlala
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Sl Sl Jay Y ellud) 1aa o alale GllXSs caliiall dalal)
@l Gl cials diays . el ade s cAdladlly LY il
e sative 588 YT iy e paiial) 2aY dabiie dlolea
Alebaal) 02 (sSs f camny LS (i gina e il g ol
Al giee A8lay Lghald)) Hlgh) PBla e (Ae s ddliadl)
AV ) Jucadiy de gdae canly (dadiiad)l ciluluadly

A el Gyl gledd) léiay) e

28 Saluka dnad 8 ieSad) L Al daelad) Apaal of sl

s (lelul S 5yans P HaY) Slaal (e dae (uils (e aayl &

(1) Ibid., Paras 305 et seq.

(2) See eg BG Group plc v The Republic of Argentina UNCITRAL,
Final Award, 24 December 2007, para 298 : ‘The duties of the host
State must be examined in the light of the legal and business
framework as represented to the investor at the time that it decides
to invest. This does not imply a freezing of the legal system, as
suggested by argentina. Rather, in order to adapt to changing
economic, political and legal circumstances the State’s regulatory

power still remains in Blace. As Breviouslz held bz tribunals
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Gllaladl saa) e Hala dllis 45320 524 Pop V Talbot v Canada
Eureko V  Zaad b ol lond o cladad) g (Dag sy
Gladg AL are pudt ) Qloud) daedle ey 3y Laid Poland
lipdailly i) 8 Al ginall alall o sgiall mant Lajliie s — et dl)
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3

addressing similar considerations, “...the host State’s legitimate
right subsequently to regulate domestic matters in the public
interest must be taken into consideration as well’. (citing Saluka v
Czech Republic, op. cit., Para 304). A comparable framing, but in
relation to expropriation under NAFTA, is that in Feldman v
Mexico, op. cit., Para 112: ‘not all government regulatory activity
that makes it diffcult or impossible for an investor to carry out a
particular business, change in the law or change in the application
of existing law that makes it uneconomical to continue a particular
business, is an expropriation...Governments, in their exercise of
regulatory power, frequently change their law and regulations in
response to changing economic -circumstances or changing
political, economic or social considerations. Those changes may
well make certain activities less profitable or even uneconomic or
social considerations. Those changes may well make certain
activities less profitable or even uneconomic to continue’.

(1) See Pope v Talbot v Canada, op. cit., Paras 123, 125, 128, 155 ; see
also MTD v Chile, op. cit., Para 109, with a reference to an expert
opinion by Steven Schwebel.

(2) See Eureko BV v ReEublic of Poland Partial Award, 19 August
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i lae A e aally sl W) oS ((Dand Handling v Egypt
Aealsa b il (pun s Aplasl o lel) el 8 Ly ol
aaad & Jidiy dpadl) sda b Gl sl OIS L Aladl colaludl (g0
Lo a30a3 Aald Adiayy cdasnia ilall alyall dagial) clehay) culS 13 L
obsle) o ae )l ey ) 5anll 3 25 08 LS jUad) 4 (LS 1)
a3 Y1 ol gyl sl ga G s e a8 sl
Sl eadl e gl 2 ol 4 gl a distrait report W) i
Crole a8 Aatidd) el o ) el cuals c@llily dndud) el
in (e JUbal) A esall Bla fe phla s Ao dgpaill ikl
38l Brpay odall jUad) ) esalll (e Y, absentia notification

Dl 8 Adaially Aalad) Alebeall Tane ) 130uls L Aol adlsie e

2005, Paras 232 et seq.

(1) Middle East Cement Shipping and Handling Co SA v Arab
Republic of Egypt ICSID Case No ARB/99/6, Award, 12 April
2002.

(2) The Issue turned on the question of whether the seizure breached
the fair and equitable treatment standard and the due process
requirement in the provision prohibiting direct and indirect

eXBroEriations without comEensation in the Egzgtian— Greek BIT.
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(1) Middle East Cement ShiBBmE v Egzgt, op. cit., Para 143.
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(1) Art XI of the Treaty between the United States and the Argentine
Republic Concerning the Reciprocal Encouragement and

Protection of Investment, signed 11 November 1991, entered into
force 20 October 1994, 31 ILM 124 (1992).
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(1) On the arbitral case law concerning the measures adopted by
Argentina in reaction to its economic crisis in 2001- 02, in
particular the conceptualizations of the concept of necessity under
customary international law and the interpretation of Art XI of the
US- Argentina BIT, see J Kurtz, ‘Adjudging the Exceptional at
International Investment Law: Security, Public Order and Financial
Crisis’ (2010) 59 ICLQ 325. See also C Binder and A Reinisch,
‘Economic Emergency Powers: a Comparative Law Perspective’, S
Schill, ‘Fair and Equitable Treatment, the Rule of Law, and
Comparative Public Law’, op. cit., (Chapter 16), p. 503.

(2) Continental Casualty Co v Argentine Republic ISCID Case No

ARB/03/9, Award, 5 SeBtember 2008.
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lla e e hya) @ias) Lavie ellig -Gl Ll i) -2l Lénay)
Glelayls b padll Albluall e dusailly o) Slilee e 298 (2
A< alely caasSall Gagydll e cledaall palis aY) 3Vl
Ghalgds i) cllual) e Wil ool all @lehal) JS5 gl
e 1ay)

o Lt &0 8 lehall oda JS ol oiia V) e (Jilaal) g
sa Ol Ll oyt A uldl) Al da)Y) e Lelad 3 Gl
Oy Lein O L) A8l e (XT) bl k) (8 &2 ile) oY)
Addlaall dyyg i Clepal) s Sliiely iy (AuSyyaY) saaiall Yl
2l Uil e

Continental ~ ipad 8 (Jailly cild 28 G aSadl of LDl

3583l A&y (e (XT) salall Ao alae™ cyiia ) 2w «Causality

i) et —(g5 A1 ASLaall LA —3 aSadll chandi wl celli
slaad o caumy s ) eelld d sadies —proportionality reasoning
2 WTO Appellate Body duallall 3)laill dalaie; 28U 0Y) i)

CilS 1)) Lo agaat 8 ~GATT colal) 4860 e (XX) salall by

(1) Ibid., Paras 17- 19.
(2) Ibid Para 160.
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e Adadlaall Ay yam il Clelyall sda o ) AaSadl) Cuald
Aas) Llaas aialy (-nn) adinall alall sLally 1891 ALl salainls
(Y aludl 13g) &Ll IS5 a8 Al Glylaia¥) jaliasy dpgilall e
Gy — eyl oda adi Ladie g —¢ sl alaill aagy 8 3 Yl
G (XT) sald) Bk U} 8 —degal) Lo Laia¥ s Lala®V) cilysaaal)
Jie G Al A gall 408 Al (el Giala e aays (Bl dglasy)
s A e lyayl o Lo agaat] adl Aeadl) cupiie) —<Pls al) oda
oDl Jaa Y —hysSaall AEEY) (e (XT) salall Jda 4 —"dyy5 50
o= bl “only  means” sl Al 5laal ) 13l gl
o Gkl Canlll sa Slaall (amy afyiie) Ay ¢ Jhpal) Jsall ol
salall 8 and) Ll 5y pall HLia) Sada P e oS8T (Blanad) 128

GAAT 48 o (XX)

(1) This close reliance on WTO jurisprudence may well be linked to
the fact that Giorgio Sacerdoti, who has served as a member of the
WTO Appellate Body, was the President of the Tribunal.

(2) Continental v Argentina, op. Cit., Para 174.

(3) Ibid Para 181, relying on Jahn and ors v Germany Judgment, 30
June 2005, ECHR 2005-VI.

(4) Continental v Argentina, op. cit., Para 192, arguing that this parallel
was justified because the text of Article. XI derives from the
Parallel model clause of the U.S. FCN treaties and these treaties in
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Continental 4siad & LaSaal) clld culaa L — HLEY) aa
Korea- duad & (Aaliuy) el cula (pe coagaal 3 —(1)Causality
: b W Gy Beef
13 S e i Y ey g3 Gl e Bgasla Gl "(g5 3 AalS 0
sale) e “d” 58l 8 adiice s LeSy L aiad oS V' ) Al Al
xie Gl ) (Ll dgag e e "3 wllanas 08 ((XX)
V(55 ) (e B23mke ilayd ) 39 pall
o priall L g Lgalatial 8 daSaall Cujail 28
:418 (Brazil-Tyres
sas (s Aolee” A e 23a8 o aag L elya) By5 pua '
Apantl) Apaa¥) AN AN Jalgall ale s )" Jalsall
Lgiiad Lgale ¢ sxdaall e yay) Cargins ) adl) f mlliadl
shadl sl S cibagial) LA 48ad B s haY) dlend

Ora g sylaal e

turn reflect the formulation of Article XX of GATT 1947°.

(1) Ibid., Paras 193-195.

(2) Korea-Measures Affecting Imports of Fresh, Chilled and Frozen
Beef, WT/DS161/AB/R, Report of the Appellate Body, 11
December 2000, Para 161.

(3) Continental v Argentina, op. cit., Para 194, ﬂuoting Brazil-
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sha) 8ys i gl (WTO ciallall 5ylall dakiia ¢ liad aa Blusly
sasiall ULVl AU 5yLaa) Al e (XT) sald) Jla b ¢y
J8 ) Gaie —dany ela) A QLS 1Y Ll o o i V15 ASyaY)
—o 3l gmall At gall (e (A gina Bysuay cadshy A BN ae Bl
RO
:The Appellate Body 4.aliny) duell )58 ¢ 3lud) 1 g
O el (o Al gina 3ypemy Alia 06 YT S dnd) o1y '
s lede eaall sl 0585 IS el ki e haY) s
e slael Gapd elyaY) Gty o 5l sha) Aad) e 5l
Ll Algal) o dasldl i) Jie ¢ goand) dgall e 4Dl

U ginn ey Bl e lal) i o cong s (35 Apasal

Measures Affecting the Imports of Retreaded Tyres, WT/DS332/R,
Report of the Panel, 12 June 2007, Para 7.104; Korea- Beef, op.
cit, Para 164; European Communities-Measures Affecting
Asbestos and Asbestos Containing Products WT/DS135/AB/R,
Report of the Appellate Body, 12 March 2001, Para 172; United
States- Measures Affecting the Cross-Border Supply of Gambling
and Betting Services WT/DS285/AB/R, Report of the Appellate
Body, 7 April 2005, Para 306; Dominican Republic- Measures
Affecting the Importation and Internal Sale of Cigarettes
WT/DS302/AB/R, Report of the Appellate Body, 25 April 2005,
Para 70.

(1) Continental v Argentina, op. cit., Para 196.
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Llaall (5iue B85 8 Lgia lgle ccadll dsal Lday o))
O (a) Bl Jda 8 Gaagiuall (el (A kil case jll
D(XTV) sl
Continental = duad 8 cdaSaall Ciald ¢ Hluall 1agl Lk
ot Cpiim V) gda) Al e haY) culS 1Y) L a5l «Causality
Al Lyl Aglal Jla 8 de il Lgblaal 3uas 8 il 3)sean
Letealse Bl 8 cpim DU 2wl 0l adladl) dlea 6 BIT
Sl ) deeday Glaiy Lasts BN Lggals caslS ) dalaiay) 450
Clehyay) IS o iaSaall Cualiivl 08 (g e Caad (Bhiad 8 algl)
L) Ui (oS Vs leald Sy Y sl Lewiadt (S Y (i el
Bysea Ay ) Agalse b daula Clehal) sda cilS Jla gl Aoy clgie
Al G A A" (el D cedllia GlS dSadl ) b Al
o AaSadl) oyl Al Aali Gy ) artiid) Jilaglls ddagiunal

J81 =i V1 alal Al gina By cdalio e ha) A il 13 Lo Jyla

(1) US- Gambling , op. cit,, Para 308, quoted in Continental v
Argentina.

(2) Continental v Argentina, op. Cit., Para 196.

(3) Ibid Para 197, quoting Brazil- Measures Affecting the Imports of
Retreaded Tyres WT/DS332/AB/R, Report of the Appellate Body,
3 December 2007, Para 145.
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tddnaall Agall Cad gl

obiny Laliatdl §f dpul cilyas gl 2l seeae Cun)d Aaadl
LR s Baial daadiad) CilelaY s diiia Y1 clulud)

Aalice Al Clelya) 3 5% o1 il ) dSad) Cuals (13Sa,
ccllaall Gy Ja e da g jiall 35l — i V) alel 2 gins 5y 30my
Al <) o GllASy 333 e lyal) (e Loyt s clgiles Gad (mpédiy
) ol 48,1 48 slaall dpasSal) clvind) Al saley Ads Jo

BN 053 Laral (e gSall i W (may A1) dan il
a1 2004 yrenmy A Y) Ll sale) aiy o1 Al —Treasury  Bills

P Lo g pall LAY ditian¥) ClabaY) lats daSad) cajia

(1) Continental v Argentina, op. cit., Para 198, quoting Brazil- Tyres,
op. cit., Para 156.

(2) Continental v Argentina, op. Cit., Para 199.

(3) Ibid., Paras 201-219.
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saaiall oLVl ooy AU Lain W) Al o sl dallae (a0 4K,
Dlmal ALl agay (A caniill 1a e eSadl Cuald a8y et Y
(Piaaidly Aalall dlelal)
Continental Causality v 4iad 8¢ plall jhall jelas
O Adlads ¢ alen o) oS il e ol 3,8 o CaS <Argentina
5SA o3a Bagd danalls Jal) 5o LS 1 a0 ol ) Gme (g 588 ol
Dl @lils) akas ) WTO law dsallal) 3ylail) dadaie (538 (1

128 Jie pravy S @bl LAl el investment treaty arbitration

pemnd () ol Jyean Alled) AL ) cpall Jyead Say swap allaas (1)
e Caypall 1 gyl 3l ) 3h V) Asas Jagd o dllesd) Jsal

FRPETE
http://www.almaany.com/home.php?language=arabic&lang_name=En
glish&word=swap&type word=0

2012/3/20 i)l s pdiga
(2) See Ibid Paras 246-266.
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non-investment iyl ihiall e 5,aY) ladl) an dle s
—43lsad) e AN —au)Eall s3a (s dagliall o)) WS Lrelated interests
LS —the margin of appreciation- doctrine sl (iela fasg
083 44,k 223 —Continental Causality dpad 8 4aSaall Cilad
dalaa o 3o A lalee iS5 LWy L dlal o) e et all (310
iy ecigll b g (Dilagall Lalal) mlladll e ilal) ool
s2a remediate guaatl o Sail) WSladd 461K Al v il Jalas
(i ghna Bypary cAaliall gl J8F Canly Badle 223 Y A ClelyaY)

Fo i ple ampe (Gaail

(1) On the margin of appreciation as a standard of review, see also W
Burke-White and A von Staden, ‘The Need for Public Law
Standards of Review in Investor-State Arbitratlons’, Chapter 22
below, 689. For critique of Continental v Argentina, see J Alvarez
and T Brink, ‘Revisiting the Necessity Defense: Continental
Casualty v Argentina’ IILJ Working Paper 2010/3, available at:

http://www.iilj.org/ publications/2010-3.Alvarez-Brink.asp
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Sy A5 NAFTA 8 slac) Joall DA e Say L dialll oa
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) ),

(1) See NAFTA, Art 113 (2). Forsuch aninterpretation, see eg NAFTA
Free Trade Commission, ‘Notes of Interpretation of Certain
Chapter 11 Provisions’ (31 July 2001), available at: http://www.
international.gc:ca/trade-agreements-accords-commerciaux/disp-
diff/NAFTA-Interpr.aspx/lang=en. Likewise, the 2004 US Model
BIT provides for a similar treaty-based body. See US Model BIT

2004, art 30 (3): ‘A joint declaration of the Parties, each acting
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through its representative designated for purposes of this Article
declaring their interpretation of a provision of this Treaty shall be
binding on a tribunal, and any decision or award issued by a

tribunal must be consistent with that !'oint decision’.
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