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Abstract

This study addresses the importance of the provocation excuse which is represented in
the agitation of anger; that is the excessive psychological outburst which occupies the
criminal as a result of being exposed to psychological stress which leads to his weak
control on his will; so it becomes reckless and precipitous; thus contributing to reduce
his punitive accountability.

For applying the punitive individualization system in case such excuse exists, we should
refer to the factors of provocation excuse; mainly that it is a diluted legal excuse which
is based on the state of anger or agitation to which attention should be paid, and the
level of its influence with the social and economic reality although we in the Arab
world do not have institutions which pay attention to this factor.

It is worth mentioning that punitive accountability is associated with the fact that the
criminal’s willingness and determination is of a total legal value, and if this value
expires, then the punitive accountability will be reduced accordingly as willingness is
the individual’s fundamental driver and the crime is not committed without it.

The Jordanian punitive legislator stipulated that the existence of diluted legal excuse
requires committing the crime under the effect of agitation and anger, whereas the
provocation excuse does not exist if the criminal commits his crime after the agitation
and anger ends, except if it has been proven to the competent subject matter court that
the agitation and anger have regenerated for any reasons after they ended.

Therefore, committing the crime under the effect of agitation and anger requires that
this provocation takes the form of action, saying or refraining, and that the reaction of
the criminal (accused) occurs within a short period of time; otherwise, the criminal will
be then the master of himself and controls his willingness and nerves as thinking and
contemplation diminish agitation and anger; thus, then there is no need to prompt the
provocation excuse.

It is worth mentioning that the provocation excuse is one of the factors which affect the
freedom of determination and choice without awareness and differentiation. Moreover,
it is allowed to use the provocation excuse as a pretext whether the attack included



crimes of people or monies, as the provocation excuse, stipulated in Article (98) A, is
included within the general provisions in the Penalties Law.

In order to apply the mentioned provision of Article (98) A, the attack should not be
carried out against the accused (criminal) only, but it may also be carried out against his
son, daughter or wife...etc

Such attack shall be dangerous to some extent, as if the criminal committed murder or
caused injury or harm to any person under the anger and agitation, then he will benefit
from this diluted legal excuse.

It is worth mentioning that the provocation excuse does not go together with
premeditation which requires peaceful thinking when the act which leads to committing
the crime is carried out; as the agitation of anger denies the existence of premeditation
and contradicts with it, as they are contradicted and cannot be together.

The provocation excuse has a personalized rather than materialistic nature. We
indicated that the existence of provocation excuse leads to mitigate the original
punishment only, whereas the punitive legislator did not identify the effect of
provocation excuse on the ancillary and complementary punishments if they exist.

The provocation excuse lies under actual causation rather than legal causation;
therefore, the Court of Cassation does not practice its surveillance on the subject matter
judge’s satisfaction with proving or denying the provocation excuse as it is a matter of
fact rather than a matter of law.

We mentioned that the Jordanian punitive legislator should have integrated the general
diluted legal excuse, stipulated in Article (98) A, and the special diluted legal excuse,
stipulated in paragraph (2) of Article (340) A.

The provocation excuse and anger resulted from surpassing the limits of legitimate
defense is considered as a justifying excuse if disturbance, provocation and severe anger
reaches to an extent in which the surpassing defender lacks awareness and
determination, while if it is only limited to anger and provocation, then the diluted legal
excuse shall exist.

Therefore, the defender who surpasses the limits of the right of defense shall not be
exempted from punishment and punitive accountability if such defender intentionally



causes harm which is more serious than what the right of defense requires. Exemption
in case of surpassing the limits of the right of defense is limited to the defender whose
goal of this surpassing is to meet the requirements of defense and this will not be
achieved unless this surpassing is attributed to unintended overindulgence and
recklessness.
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