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I.C. J., Rep., 1996, p. 444. ‘
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The special issue of the International Review of the Red Cross, No. 316,

1997.
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"A large number of customary rules have been developed by the practice of
States and are an integral part of the international law relevant to the
question posed. The "laws and customs of war" - as they were traditionally
called - were the subject of efforts at codification undertaken in The Hague
(including the Conventions of 1899 and 1907, (and were based partly upon
the St. Petersburg Declaration of 1868 as well as the results of the Brussels
Conference of 1874. This "Hague Law" and, more particularly, the
Regulations Respecting the Laws and Customs of War on Land, fixed the
rights and duties of belligerents in their conduct of operations and limited the
choice of methods and means of injuring the enemy in an international
armed conflict. One should add to this the "Geneva Law" (the Conventions of
1864, 1906, 1929 and 1949 «(which protects the victims of war and aims to
provide safeguards for disabled armed forces personnel and persons not
taking part in the hostilities. These two branches of the law applicable in
armed conflict have become so closely interrelated that they are considered
to have gradually formed one single complex system, known today as
international humanitarian law. The provisions of the Additional Protocols of
1977 give expression and attest to the unity and complexity of that law."
I.C.J., Rep., 199@, p. 256, para. 75.
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See Verdross (A.): Jus dispositivumand jus cogens in international law, A. J.

I. L., Vol. 60, 1966, pp. 58 -60.

b it AaSad) Aida 5 20" G e A sall Jaall AaSadd ) Uil e YA 50l Cauai (M)
uhﬂ\\&@@aﬁ@;é}ﬂ\u}.\m\e&ym}\.@\ ).\w\l\g_\\.c‘)\_mﬂ
Ao el Jsall Gaila (e da) jua Lo U yina 2o 8 auiad ) Aalall 5 dalad) 4 5al) clglasy) (1)
Jleaial) il g5 adde 0 () 9il8 dliay 3 el due yall A3l sall culalall (<)
i) aell g8 ) Aaladl o 5l sala ()
) Calide b alal) gl b il LS Caalia s aSlall HlSal (2)
.09 bl alSal sle) yo pa @l g ()5l ae ) g8} Llalgial | jaae @lld of 138 jiiny

yoyy



aladl Jgall ¢ oS8Y LB 5 Y] Baclill 4 ggda 1Y

Ll JVsall o gal) ) 6 L agall @ 5 ,aY) ) il of asa Y
Alal claaleall o sl L Al 8 35V 5 5all 5 peY) acl il iy i 5
3 abedl o5 <3 o Ao A8 (e o swedld) g D 30l caas 3 1914
Ol A alall de) @) (a3 el BaclE aa (e Laaie iy il 1Y AL
Ol Adall ael @l (e 5 yeY) saclally daly AEEY) s3a (ml Y L sl
Ll e 0SS ol pdinall Jd (pe lgr o ginadl 5 Al giall s2c a5l
e AiaY sacliy V) Lelaad oS0 Y 5 L DAY Ssae ¥ A 52 ol
(el 3 b sl ¢y il Aalall ac 58l

toaibad a )b a5 e sacldl o S Adlls salad) (e Wla 5o
LDl oAl se) B e dalad Adle sacld z 1Y
cd sl adinall U (e Lgy o jina s Al gie 522 1AM
L A o LSl §ean Y sacld Al

(ool Ui s dpadll & Jiadll Aals e daSaall Loy A (6 083 paiitall Gail) e caiyiy ¥ -Y
el e ggeall Cal ol (385 e cabatyl) g Jaall
laaleal ol @ il ¢ 5 e anda sy il Al sl ¢ ldll dind slac sl Pal 8 13 (9)
Gz ¢V ATY ale Lewds Laalll Jal Y) Jus cogens iU plhaadl @lldy aley ol 4l -4 al)
Meilaed on Lelis a8 G sl DA
I. L. C. Yearbook, 1963, Vol. |, p. 69.
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"A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present
Convention, a peremptory norm of general international law is a norm
accepted and recognized by the international community of States as a
whole as a norm from which no derogation is permitted and which can be
modified only by a subsequent norm of general international law having the
same character."
See Verdross (A.): Jus dispositivum and jus cogens in international law, op.
cit., pp. 55-63
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"If a new peremptory norm of general international law emerges, any
existing treaty which is in conflict with that norm becomes void and
terminates."
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"Paragraphs 1 to 3 do not apply to provisions relating to the protection of the
human person contained in treaties of a humanitarian character, in particular
to provisions prohibiting any form of reprisals against persons protected by
such treaties."
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".....in its view, the Geneva Conventions are in some respects a

development, and in other respects no more than the expression, of such

principles...."

I.C. J., Rep., 1986, p. 113, para. 218.
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Kalshoven (F.): The undertaking to respect and ensure respect in all
circumstances: From tiny seed to ripening fruit, Y. . H. L., Vol. 2, 1999, pp. 3
-61.
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Boisson de Chazournes (L.) & Condorelli (L.): Common Article 1 of the
Geneva Conventions revisited: Protecting collective interests, I. R. R. C.,
No. 837, 2000, p. 69.
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"The International Court of Justice established by the Charter of the United

Nations as the principal judicial organ of the United Nations shall be

constituted and shall function in accordance with the provisions of the
present Statute.”
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(22) 1. C. J., Rep., 1949, p. 22.
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"The obligations incumbent upon the Albanian authorities consisted in
notifying, for the benefit of shipping in general, the existence of a minefield
in Albanian territorial waters and in warning the approaching British
warships of the imminent danger to which the minefield exposed them.
Such obligations are based, not on the Hague Convention of 1907, No.
VTI, which is applicable in time of war, but on certain general and well-
recognized principles, namely: elementary considerations of humanity, even
more exacting in peace than in war; the principle of the freedom of maritime
communication; and every State's obligation not to allow knowingly its
territory to be used for acts contrary to the rights of other States."
slyall sl Alla 8 451" AaSaall €y 8 a5 | g S5 8 Ay jSal) g Ay jSuall Adaia¥) dpuad g
oo koY) Gy e A sall Al anll egg ol sl Adle] ) Gl (535 Y1 iy AuadiY)
MOV alad A BB Y Al s Sl o slal psalual Lde G135 AladY) 28 oSl
I.C. J., Rep., 1986, p.112.
(23) 1. C. J., Rep., 1970, p. 32.
dasally LSl 43 i L l2a g
"33. When a State admits into its territory foreign investments or foreign
nationals, whether natural or juristic persons, it is bound to extend to them
the protection of the law and assumes obligations concerning the treatment
to be afforded them. These obligations, however, are neither absolute nor
unqualified. In particular, an essential distinction should be drawn between
the obligations of a State towards the international community as a whole,
and those arising vis-a-vis another State in the field of diplomatic protection.
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By their very nature the former are the concern of al1 States. In view of the
importance of the rights involved, al1 States can be held to have a legal
interest in their protection; they are obligations erga omnes.
34. Such obligations derive, for example, in contemporary international law,
from the outlawing of acts of aggression, and of genocide, as also from the
principles and rules concerning the basic rights of the human person,
including protection from slavery and racial discrimination. Some of the
corresponding rights of protection have entered into the body of general
international law (Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports
1951, p. 23); others are conferred by international instruments of a universal
or quasi-universal character."
mé\:\aaﬂ\ XY d); JLU\ (Yi)
4 paall Aadll cldda g sl S0 8 A jal) Ak g Ay jal) Aaii¥) Al 1Bl ol deal ) g€al) B3
il s s e (Balad 10158 dead ilacas S0l B3 flades Loy FYA Ga ¢V AAT ¢ sall o silall
SVAAE Tl Jaall daSaa eliaB) 4S5 5eY) sasiall LY gl 5 1 sal S0 c g1 31 3 sleall fSa))
Lam lag ) G V44Y ‘@LA\ Aaxl) (Uaids dxala (3 g8l 40IS ¢ il gall C}Jﬁ;‘n ‘(\%/\'l
The special issue of the American Journal of International Law, Vol. 81,
1987.
(25) 1. C. J., Rep., 1986, p. 114, para. 218.
dasally LSl 43 i L l2a g
"Article 3 which is common to al1 four Geneva Conventions of 12 August
1949 defines certain rules to be applied in the armed conflicts of a non-
international character. There is no doubt that, in the event of international
armed conflicts, these rules also constitute a minimum yardstick, in addition
to the more elaborate rules which are also to apply to international conflicts;
and they are rules which, in the Court's opinion, reflect what the Court in
1949 called "elementary considerations of humanity"(Corfu Channel, Merits,
1. C. J. Reports 1949, p. 22."
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(26) Ibid., p. 114, para. 220.
dasally LSl 43 i L l2a g
"The Court considers that there is an obligation on the United States
Government, in the terms of Article 1 of the Geneva Conventions, to
"respect” the Conventions and even "to ensure respect" for them "in al1
circumstances"”, since such an obligation does not derive only from the
Conventions themselves, but from the general principles of humanitarian law
to which the Conventions merely give specific expression. The United States
is thus under an obligation not to encourage persons or groups engaged in
the conflict in Nicaragua to act in violation of the provisions of Article 3
common to the four 1949 Geneva Conventions..."
(27) 1. C. J., Rep., 1996., p. 616, para. 31.
dasally Lelaall 4% i L l2a g
R It follows that the rights and obligations enshrined by the Convention
are rights and obligations erga omnes. The Court notes that the obligation
each State thus has to prevent and to punish the crime of genocide is not
territorially limited by the Convention."
Cliadl y Guiall 32U day o e 481 Baadaty dalaldl Azl (N gl daal ) sl LML Liafl il
Lo lag 190 [a VA9A (gl o oilall &y paall ddadll dlele
a8 dalosal) AL Aalaiall dpadll) 1031 5 5 i Ay ady Led Gans saisSI G 5LEYL uaa (YA)
S5 ald a5 e o oI aall) e il 5 ) Letiai ) b Ol sae Jlaed (i 1298 agigy YV 3 (ai S
O Qs s seall iy L ol AaSadl) LS B8 ) Yo o) i V0 U5 Al Jl e 523 S0
JS s Jasl 285 AaSaall Y gl agaa s GaY iy A zladia) (3ay Ll Jading gai oK) Ao Sa
Cady o B g5 aia sSa (ol Led AaSadl) ali daSaall S QlE ) Y e e ) 5l YY 8 Al il
Yoo) Sl P L san e daall) Gladi | el AeSaal) ¢ jaal 13 cgseall g I
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I. C. J., Rep., 2001, p. 2; 2002, p. 250.
(29) I. C. J., Rep., 2006, para. 64.

dasally LSl 43 i L l2a g
"The Court will begin by reaffirming that “the principles underlying the
[Genocide] Convention are principles which are recognized by civilized
nations as binding on States, even without any conventional obligation” and
that a consequence of that conception is “the universal character both of the
condemnation of genocide and of the co-operation required ‘in order to
liberate mankind from such an odious scourge’ (Preamble to the
Convention)” (Reservations to the Convention on the Prevention and
Punishment of the Crime of Genocide, Advisory Opinion, I.C.J. Reports
1951, p. 23). It follows that “the rights and obligations enshrined by the
Convention are rights and obligations erga omnes” (Application of the
Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections, Judgment,
I.C.J. Reports 1996 (ll), p. 616, para. 31).

The Court observes, however, as it has already had occasion to
emphasize, that “the erga omnes character of a norm and the rule of
consent to jurisdiction are two different things” (East Timor (Portugal v.
Australia), Judgment, I.C.J. Reports 1995, p. 102, para. 29), and that the
mere fact that rights and obligations erga omnes may be at issue in a
dispute would not give the Court jurisdiction to entertain that dispute.

The same applies to the relationship between peremptory norms of general
international law (jus cogens) and the establishment of the Court’s
jurisdiction : the fact that a dispute relates to compliance with a norm having
such a character, which is assuredly the case with regard to

the prohibition of genocide, cannot of itself provide a basis for the jurisdiction
of the Court to entertain that dispute. Under the Court's Statute that
jurisdiction is always based on the consent of the parties."
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(30) I. C. J., Rep., 2012, para. 92 & 95.

dasally Sl a3 i e J2a g
"92. The Court now turns to the second strand in Italy’s argument, which
emphasizes the jus cogens status of the rules which were violated by
Germany during the period 1943-1945. This strand of the argument rests on
the premise that there is a conflict between jus cogens rules forming part of
the law of armed conflict and according immunity to Germany. Since jus
cogens rules always prevail over any inconsistent rule of international law,
whether contained in a treaty or in customary international law, so the
argument runs, and since the rule which accords one State immunity before
the courts of another does not have the status of jus cogens, the rule of
immunity must give way.
95. To the extent that it is argued that no rule which is not of the status of jus
cogens may be applied if to do so would hinder the enforcement of a jus
cogens rule, even in the absence of a direct conflict, the Court sees no basis
for such a proposition. A jus cogens rule is one from which no derogation is
permitted but the rules which determine the scope and extent of jurisdiction
and when that jurisdiction may be exercised do not derogate from those
substantive rules which possess jus cogens status, nor is there anything
inherent in the concept of jus cogens which would require their modification
or would displace their application. The Court has taken that approach in two
cases, notwithstanding that the effect was that a means by which a jus
cogens rule might be enforced was rendered unavailable. In Armed
Activities, it held that the fact that a rule has the status of jus cogens does
not confer upon the Court a jurisdiction which it would not otherwise possess
(Armed Activities on the Territory of the Congo (New Application: 2002)
(Democratic Republic of the Congo v. Rwanda), Jurisdiction and
Admissibility, Judgment, I.C.J. Reports 2006, p. 32, para. 64, and p. 52,
para. 125). In Arrest Warrant, the Court held, albeit without express
reference to the concept of jus cogens, that the fact that a Minister for
Foreign Affairs was accused of criminal violations of rules which undoubtedly
possess the character of jus cogens did not deprive the Democratic Republic
of the Congo of the entitlement which it possessed as a matter of customary
international law to demand immunity on his behalf (Arrest Warrant of 11
April 2000 (Democratic Republic of the Congo v. Belgium), Judgment, |.C.J.
Reports 2002, p. 24, para. 58, and p. 33, para. 78). The Court considers that
the same reasoning is applicable to the application of the customary
international law regarding the immunity of one State from proceedings in
the courts of another."
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(31)I. C. J., Rep., 2012, para. 99.

dasally LSl 43 i L l2a g
"In the Court’s opinion, the prohibition of torture is part of customary
international law and it has become a peremptory norm (jus cogens).
That prohibition is grounded in a widespread international practice and on
the opinio juris of States. It appears in numerous international instruments of
universal application (in particular the Universal Declaration of Human
Rights of 1948, the 1949 Geneva Conventions for the protection of war
victims; the International Covenant on Civil and Political Rights of 1966 ;
General Assembly resolution 3452/30 of 9 December 1975 on the Protection
of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment), and it has been introduced into the
domestic law of almost all States; finally, acts of torture are regularly
denounced within national and international fora."
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"The Court has the authority to give advisory opinions by virtue of Article 65
of its Statute, paragraph 1 of which reads as follows:

"The Court may give an advisory opinion on any legal question at the
request of whatever body may be authorized by or in accordance with the
Charter of the United Nations to make such a request."

It is also stated, in Article 96, paragraph 2, of the Charter that the
"specialized agencies, which may at any time be so authorized by the
General Assembly, may also request advisory opinions of the Court on legal
questions arising within the scope of their activities".

Consequently, three conditions must be satisfied in order to found the
jurisdiction of the Court when a request for an advisory opinion is submitted
to it by a specialized agency: the agency requesting the opinion must be
duly authorized, under the Charter, to request opinions from the Court; the
opinion requested must be on a legal question; and this question must be
one arising within the scope of the activities of the requesting agency (cf.
Application for Review of Judgement No. 273 of the United Nations
Administrative Tribunal, Advisory Opinion, I. C. J. Reports, 1982, pp. 333 -
334."

I.C. J. Rep., 1996, pp. 71 -72, para. 10.

W58 laal 190+ 5ude VT A Ayl all Jasll daSae (ga adla daladl dmand) 0f 3 LEYL puaa (YY)
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"In so far as concerns the Convention on the Prevention and Punishment of

the Crime of Genocide in the event of a State ratifying or acceding to the

Convention subject to a reservation made either on ratification or on

accession, or on signature followed by ratification:

1. Can the reserving State be regarded as being a party to the Convention

while still maintaining its reservation if' the reservation is objected to by one

or more of the parties to the Convention but not by others?

Il. If the answer to Question 1 is in the affirmative, what is the effect of the

reservation as between the reserving State and:

(a) The parties which object to the reservation?
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(b) Those which accept it?
lll. What would be the legal effect as regards the answer to Question 1 if an
objection to a reservation is made:
(a) By a signatory which has not yet ratified?
(b) By a State entitled to sign or accede but which has not yet done so0?."
I.C. J. Rep., 1951, p. 16.
(34) Ibid., p. 23.

dasally Lelaall 4% i L l2a g
"The origins of the Convention show that it was the intention of the United
Nations to condemn and punish genocide as 'a crime under international
law' involving a denial of the right of existence of entire human groups, a
denial which shocks the conscience of mankind and results in great losses
to humanity, and which is contrary to moral law and to the spirit and aims of
the United Nations (Resolution 96 (1) of the General Assembly, December
11th 1946). The first consequence arising from this conception is that the
principles underlying the Convention are principles which are recognized by
civilized nations as binding on States, even without any conventional
obligation. A second consequence is the universal character both of the
condemnation of genocide and of the co-operation required 'in order to
liberate mankind from such an odious scourge' (Preamble to the
Convention)."
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(35) Ibid.

dasally Lelaall 4% i L l2a g
"The objects of such a convention must also be considered. The Convention
was manifestly adopted for a purely humanitarian and civilizing purpose. ltis
indeed difficult to imagine a convention that might have this dual character to
a greater degree, since its object on the one hand is to safeguard the very
existence of certain human groups and on the other to confirm and endorse
the most elementary principles of morality. In such a convention the
contracting States do not have any interests of their own; they merely have,
one and au, a common interest, namely, the accomplishment of those high
purposes which are the raison d'étre of the convention.
Consequently, in a convention of this type one cannot speak of individual
advantages or disadvantages to States, or of the maintenance of a perfect
contractual balance between rights and duties.
The high ideals which inspired the Convention provide, by virtue of the
common will of the parties, the foundation and measure of al1 its provisions."
(36) Ibid., p. 24.

dasally Lelaall 4% i L l2a g
"The object and purpose of the Genocide Convention imply that it was the
intention of the General Assembly and of the States which adopted it that as
many States as possible should participate. The complete exclusion from the

YooY



Lot gl A5 ) Aalul dagdl) Ao 5yt liy (L) el s
W Al WY dasiad o Sl el (VAT g A st alal
salal) Lggle Chmi ) A dleny Aaldl) del @) e elviel 4ilds b Jasy
Iy avy Ll ) Elay) JsS 550 (e 00 saldll5 ¢ ¥/
= TY[EY a8 saaiall aadl dalall dpmead) )" AaSadl) il

udjz\q)&n_cﬁ)})mc‘)‘)ﬁytgﬂ\ﬁ:d\‘).\A.J.au;\"dlﬁ\ﬁﬁY J.LAB}.}YO
s e Jea ciiag o dsall o5l pe el 5 ISy (o jley l aee

Convention of one or more States would not only restrict the scope of its
application, but would detract from the authority of the moral and
humanitarian principles which are its basis. It is inconceivable that the
contracting parties readily contemplated that an objection to a minor
reservation should produce such a result. But even less could the
contracting parties have intended to sacrifice the very object of the
Convention in favour of a vain desire to secure as many participants as
possible."
e A Aalal) Lol ) st 30 4 a0 ) g 55 ) gm0l 138 o 5LaYL s (YY)
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"Is the threat or use of nuclear weapons in any circumstance permitted
under international law?"
I. C. J., Rep.,1996, p. 228.
See also Matheson (M.J): The Opinions of the International Court of Justice
on the threat or use of nuclear weapons, A. J. I. L., Vol. 91, 1997, pp. 417-
435.
(38) Ibid, p. 242, para. 31.

dasally sl 4t i L l2a g
"The Court notes furthermore that Articles 35, paragraph 3, and 55 of
Additional Protocol 1 provide additional protection for the environment.
Taken together, these provisions embody a general obligation to protect the
natural environment against widespread, long-term and severe
environmental damage; the prohibition of methods and means of war -fare
which are intended, or may be expected, to cause such damage; and the
prohibition of attacks against the natural environment by way of reprisals.
These are powerful constraints for al1 the States having subscribed to
these provisions."
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(39) Ibid, para. 32.
dasally LSl 4% i L l2a g
"General Assembly resolution 47/37 of 25 November 1992 on the" Protection
of the Environment in Times of Armed Conflict" is also of interest in this
context. It affirms the general view according to which environmental
considerations constitute one of the elements to be taken into account in the
implementation of the principles of the law applicable in armed conflict: it
states that "destruction of the environment, not justified by military necessity
and carried out wantonly, is clearly contrary to existing international law".
Addressing the reality that certain instruments are not yet binding on al1
States, the General Assembly in this resolution "[a] ppeals to al1 States that
have not yet done so to consider becoming parties to the relevant
international conventions".
(40) Ibid, p. 257, para. 79.
dasally LSl 4% i L l2a g
"It is undoubtedly because a great many rules of humanitarian law applicable
in armed conflict are so fundamental to the respect of the human person and
"elementary considerations of humanity" as the Court put it in its Judgment
of 9 April 1949 in the Corfu Channel case (1. C. J. Reports 1949, p. 22), that
the Hague and Geneva Conventions have enjoyed a broad accession.
Further these fundamental rules are to be observed by al1 States whether or
not they have ratified the conventions that contain them, because they
constitute intransgressible principles of international customary law". ‘
2o 8l aia g 7 gia go CuniS) LYl sl ae) @ G (el 4l (B gl g oaldll e
Al Al e W) ol ) 90 Lgaaaliii) (S W 5 ) gl cld dpulid ac) 68 LY 65 V)
Meidan ae gl 38 Chagiud Al
Ibid, p. 496.
By seven votes to seven, by the 105/E &l (L jia daSaall sl of sl 4l o
Gany A AV AR 8 638 5 s sl o ma )l @ sl President's casting vote
DA Lagd yiia il Galaia¥) ) & oliiile Glills @llia 5 g liinl 1) (o saady 138 g
romi gl ) G peally Al
s eSla (a1 eyl eally  dsall Jaall ailal) Aol sSa a3 i sll) dpuad ;1Y)
== .Max Huber
Jaall dSan afa Haia 3 (Ll e Ggia dum Lyl g L odil) Ly 8 o je o sin a4
.Sir Percy Spender Jxiss (o g omall Gt )l e jall & gually 24 gal)
P.C. I. J., Series A, NO. 10, p. 32; I. C. J., Rep.,1966, p. 51; 1996, p. 266.
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"In view of the health and environmental effects, would the use of nuclear
weapons by a State in war or other armed conflict be a breach of
its obligations under international law including the WHO Constitution?"
I.C. J., Rep.,1996, p. 68.
r M gl e AeSadll =iy sla (£Y)
The Court,
By eleven votes to three,
Finds that it is not able to give the advisory opinion which was requested of
it under World Health Assembly resolution WHA46.40 dated 14 May 1993.
Ibid., p. 84.
‘GJL““E‘ ‘5\‘) cLLxQ\ L@Aﬁu&ﬂ)_l‘r\n 4.\“;.“ LaSadl) @)\4@&}&\ o‘)xJ\ XYY u\ DJLA.&YLI Do
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"It follows from the above that the opinion which the Court has been
requested to give bears on an actual dispute between Finland and Russia.
As Russia is not a Member of the League of Nations, the case is one under
Article 17 of the Covenant.... This rule, moreover, only accepts and applies
a principle which is a fundamental principle of international-law, namely, the
principle of the independence of States. It is well established in international
law that no State can, without its consent, be compelled to submit its
disputes with other States either to mediation or to arbitration, or to any other
kind of pacific settlement. Such consent can be given once and for all in the
form of an obligation freely undertaken, but it can, on the contrary, also be
given in a special case apart from any existing obligation. The first
alternative applies to the Members of the League who, having accepted the
Covenant, are under the obligation resulting from the provisions of this pact
dealing with the pacific settlement of international disputes. As concerns
States not members of the League, the situation is quite different; they are
not bound by the Covenant. The submission, therefore, of a dispute
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between them and a Member of the League for solution according to the
methods provided for in the Covenant, could take place only by virtue of their
consent. Such consent, however, has never been given by Russia."
P. C. I. J., Series B, NO. 5, pp. 27 -28.
(43) Ibid., pp. 74 -76, para. 18 — 21.
dasally LSl 43 i L l2a g
"18. The Court will now seek to determine whether the advisory opinion
requested by the WHO relates to a question which arises "within the scope
of [the] activities" of that Organization, in accordance with Article 96,
paragraph 2, of the Charter.
The Court notes that this third condition to which its advisory function is
subject is expressed in slightly different terms in Article X, paragraph 2, of
the Agreement of 10 July 1948 - which refers to questions arising within the
scope of the WHO'S "competence" - and in Article 76 of the WHO
Constitution - which refers to questions arising "within the competence" of
the Organization. However, it considers that, for the purposes of this case,
no point of significance turns on the different formulations.
....The question put to the Court in the present case relates, however, not to
the effects of the use of nuclear weapons on health, but to the legality of the
use of such weapons in view of their health and environmental effects.
Whatever those effects might be, the competence of the WHO to deal with
them is not dependent on the legality of the acts that caused them.
Accordingly, it does not seem to the Court that the provisions of Article 2 of
the WHO Constitution, interpreted in accordance with the criteria referred to
above, can be understood as conferring upon the Organization a
competence to address the legality of the use of nuclear weapons, and thus
in turn a competence to ask the Court about that."
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What are the legal consequences arising from the construction of the wall
being built by Israel, the occupying Power, in the Occupied Palestinian
Territory, including in and around East Jerusalem, as described in the report
of the Secretary-General, considering the rules and principles of
international law, including the Fourth Geneva Convention of 1949, and
relevant Security Council and General Assembly resolutions?
I.C. J., Rep., 2004, p. 141.
e sl 138 Jea kil
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(45) Ibid, pp. 193- 194, para. 137.
dasally LSl 43 i L l2a g
"....The construction of such a wall accordingly constitutes breaches by
Israel of various of its obligations under the applicable international
humanitarian law and human rights instruments."
(46) Ibid, p. 199, para. 155.
dasally Lelaall 4% i L l2a g
"The Court would observe that the obligations violated by Israel include
certain obligations erga omnes. As the Court indicated in the Barcelona
Traction case, such obligations are by their very nature "the concern of al1
States" and, "In view of the importance of the rights involved, al1 States Cain
be held to have a legal interest in their protection" (Barcelona Traction, Light
and Power Company, Limited, Second Phase, Judgment, |.C.J. Reports
1970, p. 32, para. 33). The obligations erga omnes violated by Israel are the
obligation to respect the right of the Palestinian people to self-determination,
and certain of its obligations under international humanitarian law."
Aol clial
"With regard to international humanitarian law, the Court recalls that in its
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons it
stated that "a great many rules of humanitarian law applicable in armed
conflict are so fundamental to the respect of the human person and
‘elementary considerations of humanity' . . .", that they are "to be observed
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by al1 States whether or not they have ratified the conventions that contain
them, because they constitute intransgressible principles of international
customary law" (I. C. J. Reports 1996 (I), p. 257, para. 79). In the Court's
view, these rules incorporate obligations which are essentially of an erga
omnes character."
Ibid, para. 157.
(47) Ibid, pp. 199 -200, para. 158.

dasally LSl 43 i L l2a g
"The Court would also emphasize that Article 1 of the Fourth Geneva
Convention, a provision common to the four Geneva Conventions, provides
that "The High Contracting Parties undertake to respect and to ensure
respect for the present Convention in al1 circumstances." It follows from that
provision that every State party to that Convention, whether or not it is a
party to a specific conflict, is under an obligation to ensure that the
requirements of the instruments in question are complied with."
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