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2 Pieter Parmentier, International Commercial Arbitration V International
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A/66/749, 2012, available at:
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! Lukasz Gruszczynski, ‘Standard of Review of Health and
Environmental Regulations by WTO Panels’ in Geert Van Calster and
Denise Prévost eds., Research Handbook on Environment, Health and

the WTO, Edward Elgar Publishing, 2013, p.755.

2 https: //www.wto.org/english/tratop_e/sps_e/spsagr_e.htm
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Joshua Paine, opt.cit, p.13.
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*Noah Rubins, Bernard Lauterburg, Independence, impartiality and duty
of disclosure in investment arbitration. In: Christina Knahr, Christian
Koller , Walter Rechberger, August Reinisch eds Investment and
commercial arbitration — similarities and divergences. Eleven

International Publishing, Den Haag, 2010, p.156.
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! Charles N.Brower, Keynote address: the ethics of arbitration:
perspectives from a practicing international arbitrator, Berkeley

International Law Journal Publicist, Vol.5, issuel, 2010, p.31
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IF, Campolieti,N.Lawn ,Perenco v. Ecuador: was there a valid arbitrator
challenge under the ICSID Convention?,2010, In: Kluwer Arbitration
Blog. http://kluwerarbitrationblog.com/2010/01/28 /perenco-v—ecuador—-

was—there—a-valid—arbitrator-challenge/
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! Before or at the first session of the Tribunal, each arbitrator shall sign

a declaration in the
following form:

“To the best of my knowledge there is no reason why | should not serve

on the Arbitral

Tribunal constituted by the International Centre for Settlement of

Investment Disputes with
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Respect to a dispute between

and

“I shall keep confidential all information coming to my knowledge as a

result of my

Participation in this proceeding, as well as the contents of any award

made by the Tribunal.

“l shall judge fairly as between the parties, according to the applicable

law, and shall not

accept any instruction or compensation with regard to the proceeding

from any source except

as provided in the Convention on the Settlement of Investment Disputes

between States and

Nationals of Other States and in the Regulations and Rules made

pursuant thereto.

“Attached is a statement of a my past and present professional, business

and other

relationships if any with the parties and b any other circumstance that

might cause my

Reliability for independent judgment to be questioned by a party. |
acknowledge that by

signing this declaration, | assume a continuing obligation promptly to

notify the Secretary-

General of the Centre of any such relationship or circumstance that

subsequently arises
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' Katia Fach Gomez, Key duties of International investment arbitrators —

transnational study of legal and ethical dilemmas, Springer, 2019, p.31.
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' Katia Fach Gomez, opt.cit., p.32.

2UNCITRAL Model Statement: “No circumstances to disclose: | am
impartial and independent of each of the parties and intend to remain
so. To the best of my knowledge, there are no circumstances, past or
present, likely to give rise to justifiable doubts as to my impartiality or
independence. | shall promptly notify the parties and the other arbitrators
of any such circumstances that may subsequently come to my attention

during this arbitration”.
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! Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16,

available at: https://www.italaw.com/cases/71

2 Tidewater v. Venezuela Tidewater Investment SRL and Tidewater
Caribe, C.A. v. Bolivarian Republic of Venezuela ICSID Case No.
ARB/10/5 available at:

https: //investmentpolicy.unctad.org/investment-dispute

settlement/cases/39 1 /tidewater—v—venezuela
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I Katia Fach Gomez, Key duties of International investment arbitrators —

transnational study of legal and ethical dilemmas, Springer, 2019, p.34.
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transnational study of legal and ethical dilemmas, Springer, 2019, p.36.
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Karel Daele, Challenge and disqualification of arbitrators in international

arbitration, Kluwer, 2012, p.8.

YAQY



sagasall Ayl Jaxd ol ¢ V) 3 gl aeld Cradii e s e
sl i caSadll adsing o) s (@) 5 (1) ol ow s L
Alldial sasy ddle Gy i pad Bl et 4l o Jliwisll aeld e V)
o D ol IS pean o) e ol e and (aSaaS Lginad Abes
o saia Jsa Justifiable doubts Wym L Ll K&3 i o) ils
ol L miy o caanll Clelal Jlshg 4t dia oSadll e caDliid
Leghalal o) Al Gaw 8 OIS 13 Y] Jal) 13 g gyl sl g ) ik )

" le We

clady) caly U (3 Jliisll Lol atiey (A plaall Jrang 63 eY)
Jhre Gy ccila (e laant ST (AT Blay 5l SV 2 )E (e Bl
& pasall e el Ol oo dayum b ld S amy sy e
Jinsisall ae iy 2V 2ol G Blide b (A (Jsal) (g)ladl aSal
dsn R 858 Y o5 o) deind) e 5l Lels e 1 iyl sy
Ge ¥ Glo iy 2 aeld ans ) Jled) o) e oSadl aba
Al kit A (e (e e 4l dysmaal Glldg oy 3)lie 4y el

Caatl) Al ani N 3 ldla Ui ¢ Ll iy Le sa cAdlide

' Ana Stanic, Challenging arbitrators and the importance of disclosure:
recent cases and reflections, Croatian Arbitration Yearbook, Vol. 16,

2009, p.220.
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“The Committee on Service and Investment shall, on agreement of

parties, and after the completion of their respective internal requirements

and procedures, adopt a Code of Conduct of the members of the

tribunal to be applied in disputes arising out of this chapter, which may

replace and supplement the rules in application, and may address topics

including: disclosure obligations, the independence of the members of
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' Yves Dezalay, Bryant Garth, Dealing in virtue, Conducting Law and

Social Research: Reflections on Methods and Practices, SimonHalliday
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Georgios Dimitropoulos, Constructing the Independence of
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! Georgios Dimitropoulos, Constructing the Independence of International

Investment Arbitrators: Past, Present and Future, opt.cit., p.423.
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A party may apply for full or partial annulment of an award on the basis

of one or more of the following five grounds:

. the Tribunal was not properly constituted;

o the Tribunal has manifestly exceeded its powers;

o there was corruption on the part of a member of the Tribunal;
o there has been a serious departure from a fundamental rule of

procedure; or
. the award has failed to state the reasons on which it is based.
https://icsid.worldbank.org/en/Pages/process/Post-Award—Remedies-
Convention—Arbitration.aspx

el 2SN aelil By SN el Gapad b
Juan Fernandez-Armesto, Different Systems for the Annulment of

Investment Awards, ICSID Review—Foreign Investment Law Journal,

Vol. 26, No. 1, 2011, p.128.

Joseph M. Matthews, ‘Difficult Transitions Do Not Always Require '
Major Adjustment — It’s Not Time to Abandon Party—Nominated
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Arbitrators in Investment Arbitration’, ICSID Review — Foreign
Investment Law Journal, Vol. 25, No. 2 — Special Focus Issue on

Appointing Arbitrators, 2010, p.363.

James Gerard Devaney , Selecting Investment Arbitrators: Reconciling
Party Autonomy and the International Rule of Law, KFG Working Paper
No. 33 ,May 2019, Edited by Heike Krieger, Georg Nolte and Andreas
Zimmermann, p. 7.

Michael Waibel and Yanhui Wu, ‘Are Arbitrators Political? Evidence
from International Investment Arbitration’, ASIL Research Forum, UCLA,
5 November 2011, available at:
https://www.researchgate.net/publication/256023521_Are_Arbitrators_P
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! Successive studies have shown that only somewhere between 3 and
10% of ICSID arbitrators are female: Gus Van Harten, ‘The Lack of
Women Arbitrators in Investment Treaty Arbitration’ 2011, A/ Papers,

Paper 3, available at:
https: //digitalcommons.osgoode.yorku.ca/all_papers/34.

2 Burgh House Principles on the Independence of the International
Judiciary, James Gerard Devaney , Selecting Investment Arbitrators:
Reconciling Party Autonomy and the International Rule of Law, opt.cit,

p.12.
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' Nicole Maria Cleis, The Independence and Impartiality of ICSID

Arbitrators: Current Case Law,Alternative Approaches, and Improvement

Suggestions, Birill, Nijhoff, 2017, p. 228-232.

William W. Park, Arbitrator Integrity: The Transient and the permanent,

San Diago Law Review, Vol.46, 2009, p.644 — 648.
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Arbitrators: Current Case Law,Alternative Approaches, and Improvement
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2 Ibid, p. 225.

YAvY



Al el & ol 48l 8 bl Jsall zad iy a4 sl

t KN (e aaall =k o) Ll e DY a3l Gl 8 GaeSaall

o) ) Adga gl Ao agaby) pdll aeSaall daaa 23e 22 Y Yl
o Al gl LY (< o) ) Gagr elaY) (3 A o2 o L) )5
Chall Galide G aeally COAY) ol dee Gaal @A) sl
i O paSaall ki dgay (e dlpshall A 8 @l pay claradills
A il Ll Cal) (e muans L) Job s o) Gl Ylad Yia
Al e JLEAY) Ol caila () A Al Juadll 4 aSall LA S
op ol 3l o) ald ge G 5V cageadll Ay paEl) Aalull aiad

B 3 Jaaill Agee 3 S 5] iyl agmpe B e @iy ppeSall

OeSae DLEA) wian #1EY) 13gd Wy b apudil GpaSaally Joay Lo 1Ll
= bleey = &8l (8 s L) asadll o Gl oWsa e saa
alai N Ll e Jailly cpapad) GueSadll e Lila xSy Y
OpSadll gl el e k) Jlsadl 138 daly cagale aiey L) afas
peinlins oIS o g Cagill asadll OSab Wla cpasasal

cagialaily

Slead) Al oLl A o) gs Tbal) 3gr A3l sy 2aY) ol (e of HEIG

O ey o) Alee ad ) Wi gogae Jsall ol 2wSSI 55l

YavY



g ol 13 @l Gl e agalyy) (4 Gligraa Isgals 8 Galdiaall (aaSall
Go Lo sy el AR s e o) g8 Adjee a8l ol (s g
o Wl B GaaSae gt el @3 alaE o) s A ola

Lol e cpaadd)
iy Loy Jaaall Cilelen o La3Y Ay Gpatll Alissll @l (e 237 38 2 la)
Gleall OV Aime dubi o 4ng aedy Lo A8 o) 10K (e el
A —salaiall Joall ) Qlsall o agaldl Gy GaeSadd) paad e Al

AC ol Lo shy cogilensis melll e el Cundipall 1y sty S (S5l

ol Tl dapley — Aalall cila () el ¢ Lad el e 8 e

celac ) Clan) sale) Allaials 206l ayaas ddle

A Al ols (e Whe T o)) 48 (e il (g0 AL Jalsall 28 ki

ol 1 as e Las Al Gganl) ) ks Leie culaily) cany Lediay

L) clejlie b Guaill el GueSaall Gandl dial oliyl -

' Nicole Maria Cleis, The Independence and Impartiality of ICSID

Arbitrators: Current Case Law,

Alternative Approaches, and Improvement Suggestions, Brill, Nijhoff,

2017, p.224 - 229.

Y4ve



alai e A Cgal) o lalad GEY) e sl 8 Ja alagy Aglas
3 G ol (Baian gl iy A cageadll aal U8 (e el oSad)
Lo o285 (& Y Byaiie Auhy Jae 8 aag aSadll sl psadl)
kel dashia o sl Y (e g5 ¢ laaY Aglae JIKEYI s
s Ll g 5S Dial oLl Gob oo @y el L) cilejlia b

Do Da¥) dulay J8 aginad (b ageaddl ity Gl Caldinall GpaSaall

Py dba by o) 0o —Gas = 4l 4 LT L anlid @lly sy
2l e op dibail asad A€ b W L) aSss B ppesad)
& Agaall e 2250 Bl ela Lo i e Alle axe agmy s GaeSall
8ysea — 4ld (e Aialll oda Jie Jae glb My clgaai 2y AN 3 bl
D DU Gl 508 Aoy Lol e uinid Lhall (e dae Ging o — A
gl ) ciaid 405 Ay i Ll LS celld 2ry - hkall Sl (655 8

oo s il gLl e JBy LS s Juailly ) ol w48 iy (531

I' Jason fry, Simon Greenberg, The new ICC Rules on Arbitration: How
have they fared after the 1* 18 months?, International Arbitration Law

Review, Vol. 16, 2013, P. 171.

Y4vo



Qo e lay) iy ¥ gl iy s cleleSly daglaiall a8l ey o) asls

Vasadl)l aal U8 (e Gl aSadl) Uil

OS5 Ol ) e G maalys dame Lalll o3 en (6 )
oand alll o3 dage 5688 o) o Ay ey 20aa Llee Gyl Ldlaal
Cliggd drige anfSls CpaSad) Juadl lacaily et Jeud Oy GpeSad)

SOl cilejlie b aal)

! Elisa Sardinha, ‘Party—Appointed Arbitrators No More’, The Law and
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Summary

At the present time, State — Investor Arbitration is of great
importance, both at the national level, because it constitute
the tool for achievement of the state’s development goals on
one hand, on the other hand at international level as it allows
the investor (a private person) to resort directly to international
arbitration against the state provoking matters related to the

rule of law at the international level.

Despite of the benefits fulfilled by the State— Investor
Arbitration, it comes with a number of challenges, which the
jurisprudence and the international community qualify as
extremely dangerous to the extent that threatens the

Jegitimacy of the entire State — Investor arbitration system

There are many problems that arise from State — Investor
Arbitration, but this research sheds light on a specific issue
which is the impartiality and independence of the arbitrator in
the arbitration of investment, believing that the arbitrator is the

main factor and the cornerstone of the arbitration system and



the process of reform begin in this framework, especially

.short—term reforms

The research dealt with the question of the impartiality and

independence of the arbitrator through two Chapters:

The first Chapter focus on the special nature of State-
Investor Arbitration, the concept of the arbitrator's impartiality
and independence, and the procedural regulation of the
arbitrator’s independence and independence by examining the
specificity of the arbitrator’s role in investment arbitration in
particular, which is manifested through (the Standard of
Review) on the one hand, and the regulation of impartiality
requirements through the arbitrator’s duty of disclosure, on the

.other hand

As for the second Chapter, it dealt with procedural penalties in
case of violation of the impartiality and independence duty by
studying the procedures for challenging arbitrator and its

grounds in many State— Investor arbitration rules, especially



ICSID rules, and the study was concluded with a presentation

.of the proposed alternatives to the current system



