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International Commercial Arbitration», Journal of International Arbitration, 1997,
vol. 14, issue 1, pp.. 125-139, at 125.
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(1) Eric Gottwald, «Leveling the Playing Field: Is it Time for a Legal Assistance
Center for Developing Nations in Investment Treaty Arbitration?», Am. U. Int'l L. Rev.,
2007, Volume 22, Issue 2, pp. 237-275 p. 239.
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(3) Cf., Thomas J. Stipanowich, Arbitration: The “New Litigation,” 2010 U. ILL. L.
REV. 1, 8 (2010), at 8, (as citing in J. Nolan-Haley, «Mediation: The “New
Arbitration”», Vol. 2010, No. 1, 2010; Pepperdine University Legal Studies Research

Paper No. 5009/15. Available at SSRN: https://ssrn.com/abstract=1297526, 60 pp, Spec.
op. cit., at 67.
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(3) «While mediation advances toward an arbitration model, arbitration, in the view of
some scholars, is becoming the “new litigation”», Thomas J. Stipanowich, Arbitration:
The “New Litigation,” 2010 U. ILL. L. REV. 1, 8 (2010), (citing to literature discussing
similarities between commercial arbitration and litigation), as citing by: Jacqueline
Nolan-Haley, «Mediation: The “New Arbitration’’», Harvard Negotiation Law Review,
Vol. 17, Spring 2012, pp. 61-95, at 61 and 63. See also, Bernard HANOTIAU,

«International Arbitration in a Global Economy: The Challenges of the Future», J. Int'l
Arb., 2011, Vol. 28, at 100.
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(1) See, Jacqueline Nolan-Haley, «Mediation: The *“New Arbitration”», Harvard
Negotiation Law Review, Vol. 17, Spring 2012, pp. 61-95, p. 63; Thomas J.

Stipanowich, «Arbitration: The “New Litigation”», (November 7, 2008), University of
Illinois Law Review, Vol. 2010, No. 1, 2010; Pepperdine University Legal Studies
Research Paper No. 2009/15. Available at SSRN: https://ssrn.com/abstract=1297526, at
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(3) Robert B. Kovacs, «Efficiency in International Arbitration: an Economic Approch»,
The American review of international arbitration, vol. 23, issue 1, 2012, spec. p. 159-
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https://ssrn.com/abstract=1297526

Ja1 aaall 5 el Aidl — oaleaiyl g 3 ) Sal) dlae

6) gl clli (e dga JS g0 yaad ) AN ) ghaad) (A o i gun g
1 AN gadl) o asatil) ciled ja) culaler a3 8B g8l

7) Ragad yuaad (A dg lgtion ¥ Gl 19 Gaali ) Bl A gal Apuilld
7l sl 5 colag Hil) VA (pa aSaill alad) Uy andaiiy 3 A5 G anSal)
AarSatl) Aliand) culi 5 Jal (e AV g Cpadl (o W el Al il 1A
L s g Ao assail] cilp) o) aliil cila gSat) g Jgal) G () asleal) (g
By o gl oY) o 3l gh e Lgd Alling Lag ol 2594 (e L) 392
3B LaS (iliaty) 3o g g Alaadl gl Apaill Lag (Al aY) addaiil) S 5éi Y
Ul gy Dasail) cip) ja) Allad 3 jad Ja guda ga Ukl o

o) ApasSat Bas B 80 g 59 e e 38 Jgal) Ol QLA 138 (B B ualaal)

Bl 9 Lgad) Apansatil) LB ula e caSal) Adlad 3 5a5 8 AT Cia
daph g (a jlaty ) GlS gl Ayl gl Aabuead) o laal) 0293 14 (3

Adaadl gi8aT (galia g Ale ABagiocal) Clal) g axarl)

8) (Cra 18 ABEN Cuady ,d gal) axail) e jlia b danadiial) Blelaal) ciilsa

OB a (o 9al) anSail) da guad Ty AT B AU ) asal) cilg) o) culagdes

asSail) da gad o Ay gl Lglile) o) gz ilal cula B Al deliall Jgal)

Cra 18 52 dalead) Lalil) (pa ¢ gal) asall) da guad Ciaual AL g ¢ A gal)
Lgautid (AN Al i) ) 08 288 (g oSl Jgal) Al sl Al paY) allail)
Ga b 5a e Jpanll lghy dudliall ) A 4y ad) Blalaal) GiilSa (2

(1) o Blay) dulsa) el Loy bhal) dpall Taer 5 & csil) JBal Qs e @IS g

el ¢ paigilly (rumsally (Saldl (Bl (8 4 Jsame 58 LS LaSaill aSa am (Pl (g00 o e
Glhi) Sy Joeilh cCageMlae desa Sl : kil ladll ) WY Jedll Jea Jaadill
ODE1-IYE iaa Vo) sl 0 saal) (b)) el Alae cqaSadl o8] o Luiliadll L0,
A2 O YY e sl ddiay



Ja1 aaall 5 el Aidl — oaleaiyl g 3 ) Sal) dlae

Ao Culaal adae| g o 8 o O platyy aglaal A5 giAN claddd) (§ g

La 98 g D agitly gl g i€ Liasf puus )6 43 (A gtl) asSal) 7 s
lilal) (e Jia AS; LA § A (o clalia (A anSail) da guad J2dlly oy
dpasail) g goal) plad ol D IS ) g ¢CppaSaal) daga Sia3 A Aas) ial)
o Antly La g gl afald) Al o 5 Laa Al ghaal) Ada ja (B )

i Y Al A gDy Ailaiad) M5 cile Sl g (el g g5 gl sl

Uil gl i GliM g aUSTH 138 addiaie aan (ady Ji claa g 4nalil) J5al)
368100 3 )) (e SaXE g gl paSail) AS salyy 5 AU a gal) ST Ay 2

s DU aai S5y 138 Ay sl ol asadl) o S5 Y

8 guif iy o Lot o il anSalill o 448 Jlaa ¥ i pa¥) Jodll St jI Gy
Aadliial) Lol gall slhii of ssad) alled) alliill g Llls Siledd) 5 laad) jblhias
Lo | oS o <, 5288 CACH allalf lgia oS Y 48dad) 08 ,,, S, sa¥) Alhial) Ciad
i ol allad] B auSalll] b lars S (po lgd 5 a CHIELY pacai

) BAUAL g, gY) AREN MEL () ga cadall 1da & Al Ay eiil) Al Laag
Aae daghiia F3a) ) (Joal) (e dla sl cciaga ¥ caasall A4S aly

(1) osSall ag) HLal Y 49A ale G Aol afaill dppusndl Lgeandl Alae 3 il el
taaly i Jaall 85 VA e daludl A a0l JU8) Yves Dezalay, Bryant G. Garth,

Dealing in Virtue — International Commercial Arbitration & the Construction of a

Transnational Legal Order, at 51.
(2) Jacques EL-HAKIM, «Arbitrage et Tiers monde», op. cit., p. 147 et 148, 150

(3) i saled (Jhd) Ja o cnslill g€l ity VA ((a cogs vp e oaslill QU8 /gl
ST A5l b tled Jsta (VA9 ale CED alaall) aSarill dy o) dmen) lae & GBI gunids y)
oy o alY gunis ) Cilialy c«digildl) Colodsl) (Gsu o) daggiall S Y] pelaall k) se deali olaill
eSS L (il 4ty (Joall St e o D) aaneld G e (slens aeilyy DU oaglill )
18y ot (VT lapdll Sadll ol 1giine 4adS oys0 oY ) Siys Lagialy 3506
skl Loyl il

Pedro J. Martinez-Fraga, The American Influences on International Commercial
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G Al (8 anSadl) (g glusa JS3 quiad (e 2 A (S G (2 cautal) )
$aSaa G Y Mg Jlaal) 138 B gl agliici o S8 138 i ¢
il agan g 4 La JS (sl Ladl g caldiil) g glaa (i O < pSaally lafiin)
LS fihy sodlha La Cyfialal) (amy (e SR 88 anSatl) aUAT s B ) gua
Claa A L pdiil A J8 a2 (o Lai 48 sanSalil) alii dids ducald Ltdi ¢ | ) !
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(1) In this sense, Pierre Lalive, «Towards a decline of international arbitration?»,
Arbitration (the journal of the Chartered Institute of Arbitration), 1999, vol. 65, Issue 4,
atp. 251:

«One obvious danger for institutions and individual practitioner a like, is that of
complacency. Opening a recent conference, an experienced practitioner could state: a
pervasive feeling of and self-congratulation is frequent in arbitral institutions and
congresses».


http://catalogue.ppl.nl/DB=1/SET=15/TTL=1/SHW?FRST=6
http://catalogue.ppl.nl/DB=1/SET=15/TTL=6/CLK?IKT=12&TRM=09353356X&REC=*
http://catalogue.ppl.nl/DB=1/SET=15/TTL=6/CLK?IKT=12&TRM=09353356X&REC=*
http://catalogue.ppl.nl/DB=1/SET=15/TTL=6/CLK?IKT=12&TRM=09353356X&REC=*
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<l Jgkadll (a1 puad SV g 4y laiia) clllnall Al eSS W ey
Joal) elgdd 285 Sl 138 Chag ot gal) ansail) aUAH Ao il jlaall g
A9 Tnia (uSall g qllia (e 4y La LBAS g (g LaTia) aSal) alai daldl
Clag i g Jgal) il jlaa A i) cilS Ha ¢ stias ) aalanal) Ak
Olitidiall 483 Liag) ada g @)y paitunal) pelliaa g (3555 Y (Al 2l
Anigall agallan g i Y Al dpasSadl) cilu jlaall

(1) Corporate Europe Observatory, «Academia's trojan horse: Is the arbitration
industry undermining independent research», posted on November 27th 2012,
available on https://corporatecurope.org/trade/2012/11/chapter-6-academias-trojan-

horse-arbitration-industry-undermining-independent-research, spec. not 15, and 17.

(2) A 5L SUaty als Aiay ) (L) ) dmalia agiile o (jslany ol aliacd
£ lall Cilinany inall pindl laliias daesSall e cilalid) b Gphilll s desial Jodl b il
Jsms Ayl B upad el dsal) Slubis Amalid paasen Jls] b ol (opSleind) Gt o
: jaaall 138 dxahye (S cppumgal 128

Daniel M. PRICE, «Who Wins and Who Loses in Investment Arbitration? Are Investors

and Host States on a Level Playing Field?: The Lauder/Czech Republic Legac»",
Journal of World Investment & Trade, 2005, vol. 6, at 73.

Slo dsh ua cakanlly Al bl Gany oS A &Y ALY Coaa ) agaany LT g
Ala e len DK A aSladl) Jaly Sl cygaill 25k aulsll a8 alaa¥) (e (il
il pia 3 bgal) Jalsall Jil (3laty Lag Sy ¢CpaSadl Cygat Ayl ol 25m0 anlST aLaal
ealy helen D AKE afadl) Gl oo 3j0ball dpeSanl

Daphna Kapeliuk, «Collegial Games: Analyzing the Effect of Panel Compasition on

Qutcome in Investment Arbitration», rev. Litig., (The Review of Litigation), 2012, vol.
31, issue, 2, pp. 267-311, at 270.

(3) slelaall (i€a i (pppaliivaally Tualall Ul e g il b aladic sllas (ilKa dllia £ilg) 4

) ~ayliChadbourne & Parke) ‘és.._,)&\} «(Debevoise & Plimpton jafi lgcas RN &
) Jie cdadd L Aduadll Jsall e iloaaFoley Hoag) 5 (Curtis Mallet-Prevost, Colt &
Mosle 4 iaaiiadl sllaall Cilla (o oalaall Zllal) (S A slaladl) (il e LaadISy o
i e @il Y alS (s caila) o paiasall llial A glal Lgoleat Ja (S sl lainl) cilejlie
skl Juadill e il L blad cileSall Pia Eberhardt and Cecilia Olivet, p. 20.


https://corporateeurope.org/trade/2012/11/chapter-6-academias-trojan-horse-arbitration-industry-undermining-independent-research
https://corporateeurope.org/trade/2012/11/chapter-6-academias-trojan-horse-arbitration-industry-undermining-independent-research
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(1) udl = Yo) ) (o) S G lS — alill aal) cdpallal) aall Alae sddaiill oda ols Jom aaly
J}.mé‘i)..\n oo D& (AYY a «AliLoukas Mistelis L.SJL“ S daala ‘_g ("Q}ﬂ\ ?:\S;ﬂ\ 3\..;.»)34 M ¢
(2) «Malheureusement, la pratique est loin de confirmer ces visése prometteuses»,
Jacques EL-HAKIM, «Arbitrage et Tiers monde», in Aspects du droit privé en fin du
20e siécle, Etude réunies en I'nonneur de Michel Juglart, Paris, Montchrestien, 1986, p.
141-153, spec. p. 147.

(3) Jean-Frangois GUILLEMIN, «Les nouvelles attentes des entreprises en matiére de

reglement des conflits», Rev. arb., 1996, pp. 583-596, précisément p. 584.
lahal ) Zuhall clgie Ll daliy s Joall e Buall gl aSaill e oS30 o X5 Ly
uliine alSs) Hgudg pllloukas Mistelis «oil (8 (g)le (oS Aaala A Jgall aail) djre joda
el el Gl aall aads Al Adsall A e %Y ol sl Le e 3ys Cus caatl) e
ol e a8 i %Y s el DB (e L] bliagi i Aol ol g b i LesaSaa
(o) aSatll Goud (paSaall (0 Adpin degana HlSia) ) 45D )8l W5 say sas caSadll e aalill
el ) e Al Leiled ) N e % sad S8l WS LSl eday ) 5350 ) e
bl L Sarll LAl o gunylls oias 40 2o cula ) gl 8 Jaadll e aliaidlls dd el
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e e g Dagie 4y 2 Dga B Laga ¥ (A gIIAN ClBLER) § cilyuia)
MR Mg ¢s giaall o assadl) da guad ol aa ga g A0 292 a8

alal 01980 Al Cra g J9All O S sidia Lacld S Al a0 6] J ga ol paudill)
a2 A sana JS A glaa 3 AU e LISEY) 038 203319 Adilila 30 8
LaaSalil) el oY) iy muaid (5 AY) Cle ganall o dlaal) aaac) gb
Ad) B LY Cian LaS el g g5 glosa (pa el Cradaly La S5 Liilidad Lo 3

14) ol O uila gy 1padl) (e sl @ gliall g dlklaal) g 2l
A3 g caguail a guadd) byl g & gla ) asSail) aUAT L B3 52 gall Cilall
2l 9 a4l g Adblaal) (o s Al £ anadd) L lay Al &l ) gliall dass

e jUall B gady dua (Pedgll (e 3 ja sty cilsl oY) Julaat g cuinil) g
20 gl £ A ) s seall Bl b iy (o) G phat) Lady ¢ dpasal
SN A Jaall) il g drassatl) cile) ;o) Jubans Ay dlth g (DA

(1) cigallal) alaill dlas copliis/ (msind O Clgeally aSaal sbay cal) amaall 2o )gS0)
A8 Ga T Yo aadl aY Y
(2) Jacques EL-HAKIM, «Arbitrage et Tiers monde», op. cit., p. 147 et 148. In thise

sense, Yves Dezalay, Bryant G. Garth, Dealing in Virtue — International Commercial
Arbitration & the Construction of a Transnational Legal Order, at 94-95.

D o LA Cipan il aclise 90 (g 4y sy W epuaSad) Jleel oLl Jas el 550 s Gag
Alaje b D s aSaill Gsal) 3 S ilSaly Bacliall Alagll 038 (g Alpall ol S 13) 48y ¢aanl
A Al Al Gplall &y Ll ) D aatll i caSadll £ IS0 die dualig calale e
ASad obay ) yeall ne HESA kL lgallinly aSatll Gleba) (M5 pe diabas (o)l
LA U@ e ep 6«yl;m/cja_)jz.!g_ﬂ/ L’IL!}:..AJ_/}
(3) 530 Jobo 4.&345)[5 e (éﬁ_/l.é.i/ﬁlAA) @'&Jm/}bjfbfdm iy ¢ cpall ?SL cpall (e esall
CYVY GaaY et el il aanll el afatll Alae cqaSail


https://www.google.com/search?q=Yves+Dezalay&stick=H4sIAAAAAAAAAOPgE-LRT9c3NErKTc4uSLFQAvMMjassTXMNCrRkspOt9JPy87P1y4syS0pS8-LL84uyrRJLSzLyiwAncvWrPAAAAA&sa=X&ved=2ahUKEwjFvbL9jPjcAhURfFAKHdcpBYgQmxMoATAXegQICRAf
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aladl ¢y 58N Laldl G gl paldd) pUalll ) ¢ gaiiy ) IS 13) La g ca guadd)
O Laa®) ol Ll ga ol Lilaa LS 13) Lag cdlalad) colS pid) g cula gSad) g J galls
odb 5 g o g W 8 ol Lo o) LB AS jidia anl g8 agrand (aldd]

cile Jlall G Il Babaa ) Adasu asSail) da guad () ¢S5 ALLIALL) jualial)
LalS 4d) Cun oy graa g 130805 ST () 95 gl lafiieall) g byl dilatial)
cile Jlia ¢y oS0 (QUSH Gaamy g (LS Gaal g eallad) SLat®Y) gad o)

b A g axadl) £1 9 O o aang 484 WSy g ) aEed K] aail)
) G g et ddudaal) A gall o G i A e Sl

(1) «[L]e succes ou I'échec de I'arbitrage transnational incombe dans une trés large
mesures aux parties elles-mémes». Georges R. Delaume, «L'Arbitrage Transnational et
les Tribunaux Nationaux», Journal du Droit International (CLUNET), 1984, Juillet-
Aout-Septembre, No 3, pp. 521—547, spec. 546-547. .
(2) «As the world economy grows and differentiates itself, economic disputes in
arbitration became ever more complex. They are handled by entire teams of party
representatives and advisors, but decided by one or three individuals, expected by the
arties and the arbitral institutions to be independence and impartial, and to be seen to
e so.», Pierre A Karrer, «Introduction», in Pierre A Karrer, Conflicts of Interests in
International Commercial Arbitration, Association Suisse de I'Arbitrage, Basel, Special
Series No. 18, 2001, p. 3.
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e dagd cld iy gad calls g Ll cilallag, A gidia de gita g Baamia
il gl cpa €l ) Lag 3 5geill 9 8 ) ulla ) o gl B 7S g A8
liaa 3 ) Gib gl caSaall 3 ) el jalS aalll 5 Ll cildial) g ALy
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18) Wby da guadl) Jua gl aplali 5 jalls jLaiiud) cile jlia 4SS Cra 2 ag
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(1) Voy., e. g., Stephen WOOLCOCK, Approche européenne de la politique en matiere
d’investissement international apres le traite de Lisbonne, 2010, op. cit., p. 46. Qui dit
CecCl: «Les différends les plus difficiles sont ceux qui apparaissent entre les gouvernements du pays
d’accueil et les investisseurs étrangers». YOV Ua ¢¢budll Haadll gl el S) 4 rall B

(2) lan A. Laird, Todd J. Weiler (eds.), Investment Treaty Arbitration and International
Law, Huntington, NY, JurisNet, 2012, vol. 5, p. 4.

(3) See, e.,g., Philippe Sands, «Conflict and Conflicts in Investment Treaty Arbitration:
Ethical Standards for Counsel», Contemporary issues in international arbitration and
mediation, 2012, vol. 6, , pp. 28-49.

(4) Nassib G. Ziade, «Discours d'ouverture», in Ferhat Horchani, Le CIRDI 45 ans
aprés: bilan d'un systeme: Actes du colloque organisé a Tunis les 11, 12 et 13 mars
2010, Pedone, Paris, pp. 5-9, notamment p. 6 et 7.

(5) Nassib G. Ziade, «Discours d'ouverture», op. cit., p. 7.

«[C]ette évolution quantitative, nous observons une plus grande complexité des
procedures portées devant le CIRDI. En effet, les recours deviennent plus danses, les
sommes réclamées plus importantes, les recours aux experts et demandes de
productions de toutes sortes de documents plus nombreux. Les parties font également un
usage plus fréquent des procédures de récusations d'arbitres. ... s'ajoute un phénomene
nouveau, la récusation par une partie de I'un des conseils de I'autre partie».
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(1):Alall 338 W i Al CLISEY) Jon Jualill (o 2 3l Walid Ben Hamida,
«Developpement des procedures paralléles et facteurs de désordres procéduraux dans
I'arbitrage d'investissement», in Basiles Darmois et Al., (Coord. ), procédures paralleles
et décisions contradictoires, Bruylant Bruxelles 2015, pp 17-28, nottamant, p. 22.

(2) uaa_\l\ 4_1]\ )Lm\ LS (A}ﬂ\ ?.\S;_J\ As:ba A.\;}.a ‘_A\ G:.uu MA]\L AS)A Qg @-\-\‘}1 \M}
B, OPPETIT, «Phllosophle de l'arbitrage commercial imternational», JDI, 1993, n°4, p.
812 4 817. (C|te par: F. Nicéphore YOUGONE, thése 2013, op. cit., p. 469, para. 839)
)u_\;LJ\ d)—gYOUGONE S yaa A ke se.tSA.J\ m\}sm}d@\w\ «_ﬂ.S);qP) XYY a\..leuJuA(
) 13 sl dabiie (A OHADA) (o 58 e Aalains by 31 (3 (MEFCOSUN () i o (S s A siall 1S5 5l (i (
A i sall il el Gila

(3) iae o« Liiall .Lg‘f Ly Aty A dpasail) LN puas clue Ol HsSAl ¢l 11
bl e atpll o asly B oY a Aaliy (Ye—0Yaa a YV 22l (Ve VA dipallal) aal)
@illy aaidl 4l e soball Jeall gylaall akaill adsail) Jaady) o5l A e Leps Y il
Jsall Juasin ol cigdsal) aall daaify aally dileiall Liild Cuaaty #Ma) e Jsall saclus ) Corgy
b oLl alSal oolos sl Al Jd) Jus o Lt Saig L Jall aaill 3aa g 3y)lie slaie] L)
S casanll Bl 3 aSadl aet 5 el Gala pange o cdllall S Candll anly afatl) oSa paial axe
shs el Gl oda o aSlad) Gaey i Cua ¢ilapadl A8haY) Jileal) ey dillis
ajal A glal) Aaaly) oy 8 dallie of lSaY oda e zopall e i Vo 8 clhd) (Ul
A Gl e S deadl) tpaly Juaiill o
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(1) See, Thomas E. Carbonneau, «American and Other National Variations on the
Theme of International Commercial Arbitration», Georgia Journal of International and
Comparative Law, 1988, vol. 18, No 2, pp. 143-138; Jacques EL-HAKIM, «Arbitrage
et Tiers monde», op. cit., p. 149; S. I. Strong, «Discovery Under 28 U.S.C. §1782:
Distinguishing International Commercial Arbitration and International Investment
Arbitration», 1 Stanford Journal of Complex Litigation (2013), Forthcoming University
of Missouri School of Law Legal Studies Research Paper No. 2013-10, 295 pages, at 33
et s., (available at <https://papers.ssrn.com/sol3/papers.cfm?abstract id=2261444>,
Posted: 6 May 2013, visited on 2 august 2018.)

pacs dball axe daghy oSaall 3y B linny) afadll ge Joall gladl aadll Al Jea aaly
ALY
Sam Luttrell, «Bias challenges in investor—State arbitration: Lessons from international
commercial arbitration», in Chester Brown and Kate Miles (eds), Evolution in

Investment Treaty Law and Arbitration, Cambridge University Press, 2011, pp. 445-
482, at 446, 454, 456.

@) afadll Jlae b ADEy pSadl) Sl podage oSl dualle julae 2sas pae CED )8 Leds
& e ) (L) Sl A pall Sl 3S)e aels dilagll el Allaall oSy Laily ¢ sl
3] Laaaill Balgaally c20SY1 aa3 2oy () 470 Liud ladly Al HSa] lde Gadat 2y
LSl

) Bslle Llas 4SSl Ciiaan g g c03S3 Gl Sl jleail 4y gpemy Lo (il L 3y
caslle ey e 058 o 4l e oh i e s 3 (il slmill (e e GhLY) s
Junfamiliar Jle aaly ddbiie ciluis el Alla 8 i) 585 (Y e g Bl ik aal al (
G Jas
Gerhard Hafner, Marcelo G. Kohen and Susan Breau (eds), States Practice Regarding

State Immunities (=La pratique des Etats concernant les immunités des Etats), Publ.
(Council of Europe), Martinus Nijhoff Publishers, Leiden, 2006, p. 138.

Crmgysd) CuaSaall Lm0 Cua ¢cuad Al Joall Aald gl AL sda o ) 85L3Y) cutan N
persld [ A el Alglas Ges Al (laall afatll Ay sl e Gl i
tealy 13 (asad 5. 0paY) A Al e Al akall il e JlaY)

Pierre Lalive, «Towards a decline of international arbitration?», op. cit., p. 252, «True it
is that stimulating and critical comments can be found here and there, e. g. on the
increasing commercialization and 'Americanisation’ of arbitration practice and on the
fact that arbitration proceedings, under the influence of national litigators.(4) Contrary
to the 'ideal' of a really international arbitration process, sufficiently influenced by a
‘comparative outlook’ and a respect for the diversity of cultures, there are signs of a
trend toward a kind of (unconscious) ‘renationalization’ of the international arbitration
process». See also, Bernard HANOTIAU, «International Arbitration in a Global
Economy: The Challenges of the Future», J. Int'l Arb., 2011, vol. 28, issue 2, pp. 89-

103 at 99 (There is therefore today a growing tension in arbitration between two
procedural approaches pursuing slightly different objectives: the traditional European



https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2261444##
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2261444##
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2261444
http://catalogue.ppl.nl/DB=1/SET=15/TTL=1/SHW?FRST=6
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JCCIA/OHAHA Jas (s AT 1) A 93 (e 301 581 038 AlAT LaS (
YA gl 93 (B Ay jlaal) da gall ¢y oilAl) alSa Cilids JEIOHAHA s (
Lal o)) e guda gal) 3o gl Laj | g paal) axail) ¢y gild L85 5 8l i
LB ¥ e JR Y Le dligh (LS i) g8 antal) o gadail)
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21)

one, on one side, the Anglo-American one (or probably mostly the American one), on
the other side). In the same sense, Thomas J. Stipanowich, «Arbitration: The “New
Litigation”», (November 7, 2008), University of Illinois Law Review, Vol. 2010, No. 1,
2010; Pepperdine University Legal Studies Research Paper No. 2009/15, at 23
(Although our focus is on business arbitration in the United States, there is no question
that the “legalized” American arbitration model has reverberated in the international
sector, if only because of the dominant role played by large Anglo-American law
practices.148 The U.S. influence has been ameliorated by countervailing forces,149
producing efforts at harmonization such as the IBA Rules on the Taking of Evidence in
International Commercial Arbitration).

(1) Cf., OECD, Government Perspectives on Investor-State Dispute Settlement: A
Progress Report Freedom of Investment Roundtable, 14 December 2012, p. 5.
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CILBLERY) MR Jia A ) Jibeal) Gl A Gl guall oda Ao LS
Cijlatia ga Las Aiaall ol g8 aBaS L& CALIAS A (p gail) A8, jh g 4 gdlAY)
Balia AlNa g (gl Jga IS5 (A yal- 1SS (1) BN il o) J g0 B Anle
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(1) Cf., OECD, 2012, op. cit., p. 5. )
(2) Vv G e p caepliis] i ied il Clgmaally aSaall dlay canY) deal) e g0l
(3) ¢hesiie clya ) Jp el Eum ¢ Jsall (s o) il cafaill Lleall dusylaall dals cpad
Jsasy BUY) o glaial g13 6l 8 Dl ol Lo dglead) 5pall o3a aid gyal oo cllla Ly
1) & g gall . .
OECD,_Government Perspectives on Investor-State Dispute Settlement: A Progress
Report Freedom of Investment Roundtable, op. cit. p.6.
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25) s (Asl) auSatll alsal (e 1S O assatl) e ) o) Al ilad (a9
) 488 (e du8da alsa] iligh o guadl) paa 5413 8 giuHidden

Awards asail) Lldla g 4dliall i) gall (e el sad) ¥) Lgale adkay ¥ g ¢(

(o a1 S0l 13n Bagana A gl o alSaY) Al 55 i o gl

o M) (a8 cagd sliay (e gellual i g B Gua g G gadan 9 () oY)
0985 2B alal a9 Pan g Liiane g N allad) Lle 5 (1 ) gaSiaall 5 juall
1o gl g Agall assatl) gl ol i g (ha gad CAAS (B ARl Apar] gl

5 shial) Lol co dpalu) allaall (any i gf sl 13 alad) slas¥)
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él) Cf., Eric Gottwald, «Leveling the Playing Field: Is it Time for a Legal Assistance
enter for Developing Nations in Investment Treaty Arbitration?», Am. U. Int'l L. Rev.,
2007, Volume 22 , Issue 2, pp. 237-275, at 255.

(2) dual o dnzmd (Y4) opliiay gi ¢ % Y U A9 ale 8 A i) Jaall el A o Sy
& Al il 3ol Al Gy Lol s3a 50l Gagiys JAlg (V0 £) Lo dejse duxd (1)0))
skl L Jgall oda

Cassius Jean SOSSOU, L'arbitrage ohada a I'épreuve de l'arbitrage investisseur-état,
mémoire:

«La qu(e: ilon s'est danc posée de savoir si c'est R]ar timidité, ou par craigte de
|81I)’bltra e %Ii SOUVBI’SH%\%& trog couteux, ou ar, %uvalse 08 naissance de cet
ar |traé; 8ue es pays, A recourent Iresdoe a l'ar |trag(§,\ C F our notre part,

nous p n% ns que’lare 0({186 a Cettf uestion peut ﬁe trouver aans la meconnals%gn?e

ar ces. Etats ée ce mode de relﬁne, ent des conflits et aussl par la crainte de la

. Soumission des differends a un forum etranger, trop souvent juge de partial»

3) Eric Gottwald, op. cit., at 260. _ o _
4) Cf., Avinash Poorooye & Ron"an Feehily, «Confidentiality and Transparency in
International Commercial Arbitration: Finding the Right Balance», Harvard
Negotiation Law Review, 2017, Vol. 22, pp. 275- 323, at 314.
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(1) See, e. g., Eric Gottwald, op. cit., at 260.

(2) 4 Galpadl o pi5aS a3 Ll caatl (ggise e Lpial) Ll a5l delua jhlia el
o e aaly c(asadll gy a3l Cile Alla 8 clldy caanll 2l sial) 481 Ll ) cal Y
H8| |

Julian D M Lew, Loukas A Mistelis and Stefan M Kroll, Comparative International

Commercial Arbitration, Kluwer International, The Hague/ London/ New York, 2003,
at 174, n°8-34.

G e a4l LAY g sl A3 gl A Gyl mlliany haaY) Jlial e Sl
Y (gpadll g Bl ey e b 5l oace DUl Says dal) Lgiacay 28 ) 4 silall <l i)
ey Axdsal) mloal) AHEY ke «ppnme d)f o conlai¥h uani i Jsa
(3) Lalive, Pierre, «Arbitration - The Civilized Solution», Bulletin de I'Association
Suisse de I'Arbitrage (ASA Bull), vol. 16, 1998, pp. 483, spec. p. 492.
cagialy 3l 1<y Jgall aatll e o Dlaall abaeld (g OK0eY) Calad) Ayl |
3ol Jsiy ol e lagies Alan Shilston aaill Al sl pasaedy JE 3
)Americanization: (

«US litigators assume that arbitration is merely "litigation conducted in private"”
and they insist on imposing on the international scene their domestic procedural
skills, acquired in an adversary, confrontational system, i.e..... their legal
technology and their language. Changes in the drafting style of international
contracts in general are one well-known illustration of such American
influence....».
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Jr elall LS Ailets danla AlayaS Waagay ) yie A38ll) dadlyall Alaje S8 Cum €618 (i B2
S akanll A elacl a8 Loy,

Lpal) Jsall plane dalig) Al ol o Zial) bl (mf ol Causall e 4l (555 Ll (e
Bl lEsS e oo B s (Jaoy Gap Aaly Gpen) 22K Lagdll L@l 330 ) 250 Jsally
t sl alanll ASpaly Bpalls 8 Bshs lgasi Caayd Agplail) Aalll of Ll Jxy aylailly Jleed)
Sl ) lgle oy ) cilaanll g cdale dduay Al St Cligd dyans )l ARD) L maal
) SV Alae e afEl 1 e Dy L (2SY) wlejldl 4,.3ICSID Review, (Foreign
Investment Law Journal), e dusys¥) Clalll (ans 5ol cVla g ¢ bl IS0 A5ty 25000 (
Al Aadl) Al Dins o el Gy Gaala Vslad Ul Al s A )

o ol Jia (al ulu oalle dia 0¥ eV (B aw eda s Glba e i) eSS Ly
Claivall o Cagdlly alaill Gug agin dsan Cus (Gl o3gy Al e Gl e dulkally (fald)
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bl Lgdnay Las g (o gL & pudy 3 ) 90 ¥ g A g A o318 il jlga
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(1) Voy. Jacques EL-HAKIM, «Arbitrage et Tiers monde», op. cit., p. 149. J s Cus
L] (i sty <05 spsand] 5] dasgiog AS o 48] plaiin (o sty psasd) (o el 2ol oy
A bl Lo leandif 225 S alled] Joo o 1S O e g il e (Bl I i il aLil) L
Claiisally < Siall dan iy edpia ¥ Lillly Clatisal) délua e AL I s sl 28a1)

L LS of 48 3 Y Leay cpaSaddl o Joalsilly Ligdlddl dadlpalls Glels Lo SISy aadll Lalsl)
55 Ol eSS Al o Jealsil] (350 O Loy 085 Ol AL 08 ool e il 2 g L)
Dsen ) Canl) oy sng aSadll d8) ) ) dediel) Clasledl) den i Ao 500 53 Y) 20

.((Lj}«.ﬂ/ 238 oca Jﬂb.f
(2) V. Jacques EL-HAKIM, op. cit., p.148; Eric Gottwald, op. cit., at 250.

(3) plaes Llaia¥) Sa e Galpn Gal (e Y Adsl) afaill K 2ol dh gl eyl of JuaY)
a8 Ws asadl) (S50 (968 Jajidy ¥ ad ey e . 3lsadls Wy aiadly ¥ caatl) cilin ol sl
b Axdll Sl alae Sim ALl sae0 qdy g eae B a b e g Lasatll ol G celad)
il Bl adiall s o Gsag dlia L (silaind) gl agal Gma el WS L AaeSal dpd
aSaill Biase Ay oagd e daal Ll raaly Aldll o3 Jsa Gloglaall o ajal Lk aSall
aeall de /g€l sl iy (4 sl (£0 a oo D L) cpalpll guall (ol gl
il Jumd aabl jsudgll YA e o) Gas las c@liY) aeldy Al GleSailly caasY)

TVoa Gl Hrae «lBlEl gy dgalse & asSailly
(4) ) il & Jéad 4, 23 JCD C v. SEYCHELLES, Case No. ARB/02/14 Lé,)s—’u—mw LS ¢
Laif
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29) <o Jlal) Ay Ao o paill gald Y Jalal) AB8at) oda ) JLEI S8 g
Jsal) gl 55 Al COISEal) o guady Lnadllad) 3 jlail) Aaliie jaf b
1Al gl gl jlia Ay guud (A daldl)

30) Of mdlal oy AL Lualill pliae ¥) B 4| ) SILELLY) (pa Ll o aLBT
Lpud scle jlial da)si ple ) 5 puS Jiadl sl Y 138 frsu  Aed | 5LETY)
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(1) Jacques EL-HAKIM, «Arbitrage et Tiers monde», op. cit., p. 149.

(2) «Investment treaty arbitration is a complex form of litigation that demands much in
the way of resources and legal expertise. Due to financial and administrative barriers,
many developing nations do not have the legal expertise within their government service
to defend investment treaty claims», Eric Gottwald, op. cit., spec. p. 239. Voir aussi:
Jacques EL-HAKIM, op. cit., p. 148-149.
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Ly (B Ol 9l Comalaall (0 A8 58 () Ginaa saad) Gl Y #1539 Oy
Lags ) 35 (8 ellh g (A ) slad¥) AS Jil) aia 4380 ) pllaal) (e gléall

B A Al o2 anal ciie o jidall

33) £ b e Gl A (S o) g ABaall) pda s NS WYY 1) Lag
OS1 Asal ausanl) Jlaa (8 Ao lBall Lyt a8 Lguamy <y sha () g Aalll) gl

(1) Voy. https: // www. wto. org/ french/ tratop_f/ dispu_f/disp
_settlement_cbt_f/c11slpl f.htm

(2) Pia Eberhardt and Cecilia Olivet, Profiting from injustice: How law firms,
arbitrators and financiers are fuelling an investment arbitration boom, CEO, Brussels /
Amsterdam, 2012, p. 7, available at https://corporateeurope.org/international-
trade/2012/11/profiting-injustice.

(3) Y. Dezalay and B.G. Garth, (1996), P. 67.
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(1) Eric Gottwald, op. cit., at 260.

(2) Aballs Al e plaall 34y Gl Y s peae 3 Al Lload Al Adoall cilejlial and agiy
Blaaa¥) iy ¥ Lad bee ylally Jalall 3 GpaSad (gslen e leie ol Lo iy Lad dgpad) dalad)
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(3) Mr. Anthony Francis Tissa Fernando.
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(1) Commonwealth Development Corporation.

(2) ) # 4uzill 230, CD C v. SEYCHELLES, Case No. ARB/02/14 &l gladl (0 23al ¢
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Eric Gottwald, , op. cit., at 255, 260 et s.
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Gaukrodger and Kathryn Gordon, “Investor-State Dispute Settlement: A Scoping Paper
for the Investment Policy Community”, OECD Working Papers on International
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(1) See, e.g., Gerald F. Phillips, Is Creeping Legalism Infecting Arbitration?, 58 DISP.
RESOL. J. Feb./Apr. 2003, at 38 (noting that “creeping legalism” has made arbitration
more costly and a less attractive alternative to litigation); Douglas Yarn, The Death of
ADR: A Cautionary Tale of Isomorphism Through Institutionalization, 108 PENN. ST.
L. REV. 929, 962 (2004) (noting that “pseudo-adjudicative arbitration has operated
under the shadow of the law), (As citng by Jacqueline Nolan-Haley, «Mediation: The
“New Arbitration”», op. cit., at 67, note 29.
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CNUCED, Différends entre investisseur et Etats: Prevention et mode de réglement
autres que l'arbitrage, Etuden sur les politiques d'investissement international au service

du developpement, Nations Unies, New York — Geneve, 2010, p. 19. /,sSall 4] L
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(3) UNCTAD, Investor-State Disputes: Prevention and Alternatives to Arbitration,

UNCTAD Series on International Investment Policies for Development, UNITED
NATIONS New York and Geneva, 2010, p 4.

(4) Eric Gottwald, «Leveling the Playing Field: Is it Time for a Legal
Assistance Center for Developing Nations in Investment Treaty
Arbitration?», p. 250.
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Sl 3$5e e il gliall o 30l aedladl dad ady Gl el B Y bl ae Jeasil () saSadl)
AasSail) aguly g paall dad Gt el b e Ol e WS Dl @y alagl ey @i
O e neSadd) bl 13 g o s (A ocallal) 18 Ll dagSall Cuzmdy By 4] agadl) Gl
Luial) oleny lagen 1508 BN CpaSaall of alall ae Lagaledl Balys Bl A @l 4S50 ae Jgasm
aSall (f sy @llyg (aatll aSa By Callay Ayl Ao sSall s ¢ oaSatll aSall saa deys LAl
sluad 4l Claid Lo sas o AV aadd) Gl 8 cpdylall aal e GaeSanal 1 a5 dsla dalla anls
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tAaSadll Jot el 8 . dnall 4S8N s ¢ pulad) Caplall e oMadl 5ee
«Attendu qu’il est constant comme résultant du dossier qu’a la suite de la

fixation par la Cour du montant des honoraires des arbitres a la somme de
40.480.332 FCFA, le président du tribunal arbitral a directement négocié avec les
conseils des parties en litige et obtenu leur accord pour que le montant desdits
honoraires soit porté a la somme de de 450.000 €, soit 295.180.650 F CFA ;
qu’ayant ensuite saisi la Cour pour obtenir la régularisation de cette majoration,
ses requétes ont été successivement rejetées par les décisions
n°081/2013/CCJA/ADM/ARB en date du ler aolt 2013 et
n°096/2013/CCJA/ADM/ARB du 3 octobre 2013 ; que nonobstant ces décisions,
le président du tribunal arbitral a obtenu de GETMA le paiement de sa quote-part
sur la somme réclamée, outre la condamnation de cette derniére au paiement de
la quote-part de la République de Guinée;
Qu'en écartant ainsi délibérément des dispositions essentielles du Reglement
d’arbitrage auquel les parties ont convenu de soumettre le traitement de leur
difféerend par la clause compromissoire insérée au contrat de concession, le
tribunal arbitral ne s’est pas conformé a sa mission ; qu’il échet d’annuler la
sentence, sans qu’il soit besoin d’examiner les autres moyens du recours;
Attendu qu’en conséquence de ce qui précéde, il y a lieu de rejeter la demande
d’exequatur de la société GETMA International..».

Pour le détail, voir: I'Arrét de CCJA (OHADA), 19 novembre 2015, 139/2015, dans I'affaire République

de Guinée ¢ GETMA International, disponible sue: https:/juricaf.org/arret/ OHADA-

COURCOMMUNEDEJUSTICEETDARBITRAGE-20151119-1392015
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(1) David Gaukrodger and Kathryn Gordon, «Investor-State Dispute Settlement: A
Scoping Paper for the Investment Policy Community», OECD Working Papers on
International Investment, 2012/03, OECD Publishing, p. 19, available at
http://dx.doi.org/10.1787/5k46b1r856f-en
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(1) Pia Eberhardt and Cecilia Olivet, Profiting from injustice: How law firms,
arbitrators and financiers are fuelling an investment arbitration boom, op. cit., p. 7.
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