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(%)
"A sponsor is interrogated as follows: "Do you solemnly agree to pay the
same".
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-"Moreover, the heir of a sponsor and a guarantor is not liable, unless we have
reference to the heir of an alien guarantor, in whose State another rule than ours
prevails; but the heir of a surety is also liable". ‘
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() Gaius. (111-93): " The verbal obligation contracted by the expressions, "Do you
solemnly agree to give?" "l do solemnly agree to give,"” is peculiar to Roman citizens;
the others belong to the Law of Nations, and therefore they are valid among all men,
whether they are Roman citizens or aliens....) And even if they are uttered in the
Greek language they are still valid, so far as Roman citizens are concerned, if they
understand Greek; and on the other hand, although they may be stated in Latin, they
will, nevertheless, be binding on foreigners, provided they are familiar with the Latin
language. The obligation contracted by the words, "Do you solemnly agree to give?"
"I do solemnly agree to give," is so peculiar to Roman citizens, that it cannot properly
be expressed in the Greek language, although it is said to have been derived from the
Greek".
(%) Gaius. (111-121): "Likewise, a sponsor and a guarantor are released by the Lex
Furia from liability at the expiration of two years; and no matter what may be the
number of the sureties at the time when the debt can be collected the obligation is
divided into as many parts as there were sureties at that time, and each one of them is
only liable for his respective share. Sureties, however, are perpetually liable, and no
matter what may be their number, each of them is bound for the entire amount of the
debt; and therefore the creditor is at liberty to collect the whole debt from any one of
them whom he may select".
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(°) Gaius. (111-119): " ... A surety can enter into every kind of obligation, that is to say,
say, whether it is contracted either by words, or by writing, or by consent, and it
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makes no difference whether the obligation be a civil or natural one". Digest.(46-1-
1):" A surety can be added to every obligation™.

(*) "Digest.(46-1-4-1): "A surety is not only liable himself, but he also leaves his heir
liable, because he occupies the position of a debtor".

(®) Gaius.(111-113): "Likewise, he may stipulate for less, but not for more, than the
stipulator. Therefore, if | stipulate for ten sesterces, he can stipulate for five; but, on
the other hand, he cannot stipulate for more. Moreover, if | stipulate absolutely, he
can stipulate under a condition, but not vice versa. The term "more or less,” is
understood not only to refer to quantity, but also to time, for to make payment
immediately is more, and to do so after a certain period is less".

() Gaius.(111-121):- "...But, now, according to a letter of the Divine Hadrian, a
creditor is compelled to collect the proportionate part of the debt from each of the
sureties who is solvent at the time. Hence, this letter differs from the Lex Furia in that
if any one of the sponsors or guarantors should not be solvent, this does not increase
the liability of the others; but if even only one of the sureties is solvent, the entire
burden of all the others is imposed upon him. But, as the Lex Furia only applies to
Italy, the result is that in the other provinces both sponsors and guarantors, like
"sureties, are perpetually liable; and each one of them is bound for the entire amount
of the debt, unless they are, to a certain extent, relieved by the letter of the Divine
Hadrian".
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(%) Digest.(46-1-17):"1t is usual to grant relief to sureties by compelling the stipulator
to sell any rights of action which he may have against the others to him who is ready
to pay the entire debt".

-Digest. (46-1-59):"Paulus gave it as his opinion that a surety to whom pledges given
by his fellow-sureties have been transferred, does not appear to be substituted in the
place of the purchaser, but only in that of him who received the pledges, and therefore
he must be accountable for the crops and the interest".

1002 1@l g sall tua oyl a2 ()
(%) Digest. (46-1-13):" If you lend ten aurei to Titius, by my direction, and bring an
action on mandate against me, Titius will not be released from liability; but I ought
not to have judgment rendered against me in your favor, unless you assign to me the
rights of action which you have against Titius. Likewise, if you bring an action
against Titius, | will not be released, but I will only be liable to you for the amount
which you cannot collect from Titius".
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-"Where two parties became sureties for a debtor for ten aurei, and the debtor
afterwards paid three, and then each of the sureties paid five, it was decided that he
who paid last can bring suit for the recovery of three aurei; and this is reasonable,
because after three had been paid by the debtor, seven remained due, and when these
were paid, three were paid which were not due"(%).
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"Where sureties, who were not aware that their debtor had made payment, or had been
released by means of a receipt, or under an agreement, have again paid the claim due
from the debtor, they will not be liable to an action on mandate..." (°).
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(*) Digest(12-6-25).

2310= sl g el 1 iile 55 2Ol e 2 (%)
(®) Digest:(17-1-8-7)
(*) Digest:(4—2-14-6)"Labeo says that where anyone has been made a debtor through
intimidation, and gave a surety who was willing, both the debtor and the surety will
be released; but if the surety alone was intimidated, and not the principal debtor, only
the surety will be released".
(°) GIRARD(P): Manuel élémentaire de droit romain, Paris, 1924, septiéme édition,
p.641.
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-'"" If, after he has become the head of a family, he pays part of the debt, the Decree of
the Senate will not apply, and he cannot recover what he paid".
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-"A ward, through borrowing money, does not render himself liable by natural law".
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-"Where two brothers were under the control of the same party and one of them
borrowed money from the other and paid it to him after the death of their father, the
question arose can it be recovered by an action? The answer was that there was no
doubt that suit might be brought for the amount of the share to which the heir was
entitled to inherit from his father; but with reference to the share which his brother
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was to inherit, he could bring suit only in case that much had come into the hands of
the brother out of his own peculium; for the natural obligation which existed was held
to have been removed by the very fact that his brother had obtained part of the
former's peculium, and therefore, if the peculium had been previously bequeathed to
the son, that is to say, the same one who was indebted to his brother, a deduction of
this amount could be made by the latter".
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- "Those whose condition has been changed remain naturally bound, for the reason

which existed before said change took place; but if they arose afterwards, anyone who

agrees to pay the said parties money, or enters into a contract with them, will have

only himself to blame, so far as relates to the terms of this Edict. Sometimes,

however, an action should be granted where a contract is made with them after their

change of condition; and, indeed, where the party is arrogated, there is no difficulty,
for then he will be liable just like the son of a family".

oaill 4 3la i) Aen il 35 (A -60-6-12) te susall (%)

Julianus denied that a debtor who actually owed money could bring an action for its
recovery after issue had been joined and while the suit was still pending; because he
could not bring the action if he was discharged, or if judgment was rendered against
him, for, even though he were discharged, he would still remain a debtor by natural
law; and he states that his case would be similar to that of a party who promised that
he would pay whether a certain ship came, or did not come from Asia, since occasion
for payment arises from either ground.
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"...A surety can enter into every kind of obligation, that is to say, whether it is
contracted either by words, or by writing, or by consent« and it makes no difference
whether the obligation be a civil or natural one..."
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(®) new constitutions(1- 4 -1): "When anyone loans money and accepts a surety, a
mandator, or a bondsman, he should not first proceed against the said mandator,
surety, or bondsman, nor should he negligently annoy those who are responsible for
the debtor, but he should in the first place have recourse to him who received the
money and contracted the debt; and if he collects what is due to him, he must refrain
from suing the others, for what can he obtain from them after the indebtedness has
been discharged by the debtor? If, however, he should not succeed in collecting part
or the whole of the claim from the debtor, he can then have recourse to the surety, the
bondsman, or the mandator, for the amount that he has not been able to collect, and
can obtain from him the balance due; and this rule will apply when both the principal
and surety, mandator, or bondsman are present. But where the surety, the mandator, or
the person who rendered himself liable by a promise is present, but the principal
debtor is absent, in this instance, it would be hard to send the creditor to collect his
money elsewhere when he can at once recover it from the surety, mandator, or
bondsman. It is necessary for Us to provide for this matter, as no remedy was afforded
by the ancient law, although the eminent Papinianus was the first to suggest one.
Therefore, the creditor can have recourse to either the surety, the bondsman, or the
mandator, but the judge having jurisdiction of the case shall grant time to the surety,
the bondsman, or the mandator if he wishes to make the principal debtor a party to the
suit so as to force him to comply with his agreement and recourse be had to himself in
the end, and the judge must assist the surety, the bondsman, or the mandator under
these circumstances; for it has been decided that other persons of this kind can be
released from liability in the meantime, and the principal debtor can be produced in
court, when they have been subjected to annoyance on his account. If, however, the
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time granted the surety (the duration of which should be fixed by the judge) should
have elapsed, then the surety, mandator, or bondsman shall be discharged; and the
debt shall be collected from him in whose behalf he became responsible either as
surety, mandator, or bondsman, and he will be subrogated to the creditors whose
claims have been settled.

(1) new constitutions(1- 4 -2): ™ A creditor cannot bring suit to recover the property of

debtors which is in the hands of other persons, before bringing a personal action

against the mandators, sureties, or bondsmen, having first brought suit against the

principal debtor, or those in possession of the property; and if his claim should not be

satisfied by this means, then he can have recourse to the property of the sureties,

mandators, or bondsmen, or, where they themselves have anyone indebted to them, or
who are liable to hypothecary actions, these may be held liable.
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(*) Digest:(46-4-13-7):- "If a release is granted to a surety, where the principal debtor
was liable on account of the propert....".
(°)Digest:(46-4-1):"A release is a discharge from liability through mutual
interrogation, by means of which both parties are freed from compliance with the
same contract ".
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(“)Digest:(4-2-9-8):"cellus, with reference to a decision of Julianus, that if a surety
used violence to obtain a discharge by a release, no action for restitution will be
granted against the principal debtor; but the surety should be condemned to pay
fourfold the amount, unless he restores the right of action against the principal debtor.
The opinion stated by Marcellus is the better one, for he holds that this action will lie
against the principal debtor, as it is stated in rem".
(°)Digest: (46 -4-4):- " A release cannot be granted under a condition".
pdle) (X751 1) sl al (ol el 48 (e Qa4 JB 8 Ll e oY) Galataxe b yd
geudl) Galad) 21991 - 1411 ¢ 1Y) Anadall ey — Lpalal) il s Cpallall ) o Guad5al
1402 4z (s b sel sl
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" Where anyone stipulates with a surety as follows, "Do you promise to be
responsible for what I shall lend to Titius?" and then, before he lends him the money,
he gives a release to the surety, the principal debtor will not be discharged, but when
the money is lent to him he will be liable. For, although we think that the surety is not
released before the money is lent to the principal debtor, still the latter cannot be
discharged by a release which precedes his obligation."( *).
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(*)Digest:(46 -4-5):- "A release to date from a certain time is of no force or effect, for
a release discharges a person from liability in the same way as a payment".
(°)Digest: (46-4-13-7).
A 555 g "ot adais 35 3) el cpall AT e s 1 o 8@ 350 e a2 Lo (3)
Maddaad Ll ol 5l dal,
"-A surety may bind himself either previously or subsequently to the contraction of
the obligation™ INSTITUTES:(3-20-3).
bzl g cal V) 3Las cp (3,8 @llia 3 (Jaiane (0 eSS ) 5l (i ying ol sl V)
(Y)Digest:(46-4-13-9).
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"When the principal debtor becomes the heir of his surety, the obligation of suretyship
is extinguished" (%).
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"...the double civil obligation cannot exist with reference to the same person.”(®).
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(1) INSTITUTES:(3-20-3):"A surety may bind himself either previously or subsequently
to the contraction of the obligation".

(%) Digest:(46 -1 — 14).

(®) Digest:(46 -1 — 24-2).

(*) Digest:(46-1-24):"Lucius Titius, desiring to become surety to Septicius for his
brother, Seius, wrote to him as follows: "If my brother asks you, | request you to pay
him the money, on my responsibility, and at my risk." After having written this letter,
Septicius paid the money to Seius; and Titius, having afterwards died, left certain
heirs, and among them his brother, Seius, a third part of his estate. If, because the
action to which Septicius was entitled against his brother Seius was extinguished by
merger, on account of the third part of the estate to which Seius had become the heir
to his brother Titius, | asked whether Septicius could bring an action for the entire
amount against the other heirs. Marcellus answered that an action on mandate could
not be brought against the co-heirs of Seius for the larger part of the estate, but only
for their hereditary shares.
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(Y)Digest:(46-1-24-4): "When you and Titius are jointly liable for the same sum of
money, he who became surety for you can also answer as surety for Titius, although
the same money is due to the same person; and this obligation will not be void, so far
as the creditor is concerned. Indeed, in some cases, it will be productive of benefit, for
instance, if he should become the heir of him for whom he previously became surety;
for then, the first obligation having been extinguished through merger, the second one
will continue to exist".
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