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The basic principle of the common law tradition is that facts are international
laws, not rules. Accordingly, a common-law judge is not able to know or
explore foreign law, Usually, a court is required to determine two sets of
questions: fact and law. On the former, the parties adduce facts, both oral and
documentary, on which the issue is based. The court takes judicial note of
land law in the latter and parties are not required to prove it. Typically the
same set of questions emerge in a case where some external factor has.
Personal international laws vary in this matter from the various countries of
the world. It must, however, be pleaded and proved as a fact in most
jurisdictions, generally by expert evidence. An expert witness is someone who
has devoted time and study to a particular branch of learning and is therefore
particularly skilled at those points where he is asked to state his opinion, for

more details read this article, Proof of Foreign Law in Private International Law

[Foreign Law Expert, SudiptoSircar, https://www.lawyered.in/legal, (Iast

accessed: 10 November2022 )

M 1 (gl Alalll (alaidy) giliiy cpilgdll g3l aldd) Jdgall ¢ gilall cdaley diadl ae /o )
AR Ga Y18 =Y 1A aalal) alall



Jo¥) callaal)
Asid dadly ial) () g3lA
i) pguadl) o

s pihel " mll) gl e dadll) 5pell) dnlegyl) Hlal) e 2l e
ey () sl L aad) Al @Bl Bl ple Gal) paes o056 cliac]
&) deasll s by Al mlhiae dpaidly ipkiy o001 DL dSadll Bl
Lley aiaY) () iy Lo Al Al e dlia o V) cdipla 2 ey 43saae
o2l alal) axe sl sl Bl Jea sa slady) 13a Gulidy (gl aadl) oy dails
ool ale Gagis VA L aadl seb caipame L A0l Cash aal) oL
xd il aglad abpds O ey 4y el Ao mps Y el el il ey
bacli ()5S S ael ol Y Aadly a1 o) 0V sanl 3Gy Jdy Jh) Ja
dle i) osldly Aajley Bayme dale sS85 e Capaie g o WY Agls
4 Glaald & ey cdadlsl Joaid agaal) e AlEmy gl oamlll aile Gal (S0 350
il DA (e (sl g dale 3aclB (jsriad dalall L) meld)l ety o3y
24V
) sl il aadl) ) -
i o G (e a1 Gl ey iagl) aldl) Q) e —
adde (Llall LeSaall) (=il deSae 4lE) pre-
Jsty LS daidly alel WY cagaddl aal la (e oeldl) a3 Giall dal) Slsa axe -
s all all Jae S iaY) gl e ageadd) Qilas 1Y) (6l 58 Gy (el
"ol ey L Y ) lall
Oo Axdly a1 Ol Gupdiealls delall Lbiin) meidl cpedidl Vs e 3y
:L“;&\ DA
Ailaie dage AL rpinsi DA e )l dgas of 353 oladY) 138 e 850 21 U 2" Yl
arilis (sl 13) ed sl Hbian (e Haias Capall OIS W g TRl sl il
Tkt 13 ((alall Cipall ) o s A ganine AL ailag dnis olal (pe 4Gulaly aldl)

You tubegisa Jec¥ + V¥ Ay niSu) daaly (ggial) A8 Atk o cudll cfpdalaa gay Jilg /o
Y o A5l gaald daaly (Al Jaiy) Jilugy ial) O silEl cld) caand dag5 /o
aY VY Laalal) alad) B 40N daaly (geal) A0S Al o ] cfpala galy Jilg /8

VY



Gubi aile 5o LS auds Bl (o aBulaly ol a3y g€ e gl 45l ol
il aglae e dlnliiy ogeadll aal Gl 3 Copall S 8 oS QS il
ol el o ol B (08 el o Sl e ) 0l 4l onamyy ol
Al ailabeay Cayes Loy cipall danday Cayaile lia 13) ¢l Cayall GGuadaty (Ul
madll e g iall Aadlgl) Alalea Lihal dilebee cs S dinph On 0 O A,
gl

i ) adeins Ay dilebae s Coall Aaph g Swall e bl
4iulaiy disane UL a3l oalilly sl gl Jie sl sl a) (gl dagls
13 el agde Camia 1) 438 3 aseaddl Baclie cally o 8 Gall aly 4wl ol (g
o=@ DA e 4l Jseagl Bgra Al (8 Jalags 0508 anpl ial) ) dapls
Alal asadll a3l ) Zadlgl) Alelas

Akl o) 3ae 8 U8 (e e [ sag oalill s sl akius s e
St Al agadl) saclue cally o 3 Gall aly 4 oGl e i) ol Gl
el Appad) (il AaSas oo Y Al sde b La iy cdigaas ) Jseasl)
olal) 4ny) Gl e oSa e gada a5 G 2) AL it 8 Ll
Gl aly (g padd) 0l il g g sall AaSan ) adall G S5 VAV Gule V
saales alal acaidll (ghuladY) sl gas goasall Lo Gukill Calsll aaY) o gl
A Gkl asadll s pde e llds VAVE JuSgp 8 dadsall el Gl
LSy Calii) daSan oSa clally Cualy cpalall dppeaall (il deSas Cld oy gilal
Pl AN waiy ajle dalad)l caba b i A 21AVE Gule V8 bl
sl Jlie) Ja¥) o 3 aey b G ASa Oy i) el Gsaae Y
pily ) dagail o iy dlady (e o ag Axdly Dae bl aldll duilly iaY)
ol e S 1Y) 4l " 8y e oSl ity el gy aiil) AaSaa Caaly (Canle Jul)

daaly c@siall A8 (gis Al o dhagll Ll alal dal) sl S (Gola alia /o)
Bany Lag YE¢ Ga VATV g aisud)

VA o e lsall ALl Galatal) g5ty Guilsdl) g5l paldd) sl ¢ sia (Aaley did) 3 /o
VA Ga el Aladl) (alaidl) gl el g5U palddl el o gl cAalay dicd) e /2T
Lusul) A5l o oalill jume 4S50 (e dsghial) geoal) B (5 £9 Al AAY Q8 cab (A
dadlal) s gll



Wl aa Aadly djae (05K ) s Y ial Osle il o Aaad) o2a slad
e s VAl dleal) llic B Alaiul) sa el I ape QS5 clgale QA
Y el (6K o saclEl) sda Guda halie 8 (ol Gl alSaly ALY alal
IS 1Y W opbias J Jsaglly 4alal o Cagll ale aaay ¢ zmldl)l o Ly
S pae ) Gy leaaill Jae b Lia fide 43 dale (ISl 43saniany alay alill
asal) o gidalf

Al 4 oY) Ol il asle Al oaldl) o aad oSall 13 DA (e
Lt OIS 8 ia) Oaldl Gsacae Dipe 4o denn ol ia) Ol G sacaey adle
asadll Fle o 4l ey il ale

e A el Aagally pSal) 518 G Al apSH ae deal ol ALY 559
OS Sl Aigama aley OIS o) dndi ol (g Abulaiy gl oaldll A5y ial) gl
Laglall Gl agle S5y 4y ) 5 Alalae Jlime b daalsd)) Jiay (lngide 4y aale
Sl Adde Quiayy Bl e by OIS G eale Jalall Al) g Aally 2 ya 0pding
a8 a5 ads o AelSal ddpnall Alla 5 Lgilh oydinyy <Jopdlian ) Jseaslly 4alSal e
ealil Lajlly a1 il 40 ) daglally Udjie) Ldla 48y ¢oSall 13g] aagall il
Aaplall el adde S ) Glld ey a8 il gl () silal) Alalas dilalea @ (ol Alpdaly il
bl ¢l A gl dadall S5 o gy Jgb L) pgadl) o i dadlsl algas
Pasaddl o Lald) ecany ol Aadlsl algaig

Aaas of (33l alia Hgiall ALY (g5 G coda plaill Ggagl Callia ol clliag
Cely b L opdi o 3y W) oY adly a1 sl o) aai ol Ay padll )
by aglay) alebee sy ¥l Osl daph g clads Al chlacy!
saclue cally of ald a1 Gl il bl ol aae 8 Jias dleadli)lic)
selsll dalae o Luld els oSS0 13 i of ani Jdisame g 3 4l o seadl)
Al aY) Aaleally 4 il dadall (yu Jeadll Cun (ya 2 el

sl Gy Wil asadld) e dadly a0l b adudlly Jaal o) Ll
ialal) dcslial gpnse o Bahad Gl caalgll osla) ) coylal kgl sl

A oa ol Sl Galatial) giliiy ouledl) g5 palddl Jsall ¢ sililldaley diud) 2 / o
aY VY ale A auy) daaly (geial) A8 Ak o ol cufpalae (gl Jilg /2



Y al Lo gz " adly o) sl lael Al sda 6 oY cdilall mpe Al
dlia (S &l ) G apaddl @le e Yy oall Gile Jdeoelsn QUYL &) 2
& oy i) gl Gsacan ) Joeasl) 3 ey (i) Gl ) e dalas
ek A ALK ae il 4usl Akl oluY) sl o Algll 8 aai calpla axe
G As Y e anll IS 16 Lallaa e 156 1) Le sl aae s Lgie Jlaill agadl)
Gaaall iaY) sl AN are e agadlly ol o GEY) 2 Y ol dllall e
Gle o sl g5 axe anis cqBlgll Gagl e Al s ) Juas S ggsedl e
Jalsnd e Apidagll Gy Bacld ¢ g aadll Fle e ol Yy calal)

ASlall Gl s fldy e adly Guday (2 cpdly Y1 sl S 1) G
O Bk s 8 a8 e ) Jgeagll Ll e Guday 0l G (g alls clin
b ool ol capadll Jd e Lo ead) Ll e adly sl oy 3 aaY)
i) ol Al M G all e Loy 88 Salaal Al ) e il Jeas 53
griall ol Sl kel 8 Ja € LEWEL ageadll a5l dadly Alaad Zgl) ek (e
Gubity 4a)ti bl ol dejle sacl Apdagl) sliay) saclE culS Ly Lt Yl
sac sl 4 gilall Aapdally 4338 & Gaiy A 28 el sl gl 8y oY) o lal)
DA e dnimgin b 1!t L iaY) Gl e adlgl) ddia dal (b ¢! 4iageaiy
e ) alladll

S Catlaal)
Q5 iad) ¢ gl
Al A (e Ayl Ll e

Ol dale ol 8 agps A ALl el olady) ) oY) Jws
Y L5 ¢l 5yl gl e aksls Aisane ) A Gk 5 e (gl
Ay e Gl Ll ageadll Jeg daly ia¥) ) ol B Gl slady) ae i
o) ol ddde Gagiall e ol ) sl Caay 3 i) olady) ae i Wi

£V o sl lall) Galaidl) g3l culsill £5LE " paldd) deal) ¢ oA (Aalay diad) ae /o
calaiey) dadaa (A dagdal) ¢ pany Lgnsl A paldl) el e i g asaadl as [ ]
A Oy Eal) el palEl ale Galid) Jgal ¢ sEl alad) panall B Cua (FYY Lo AYY
o Bailud) Aa8aY) ol Lpa ) Jual s daSaad) quily (e aill Aald cilplal alily Al

Lpalpaad) 3kl Adalsy iaY) gAY



OsS Find O il €l ! Jaially bl oalal S al iy 1368 ¢ ilasl)
e Ll Gl Lapad aa9) sl Joadll dgan gae alut o Y il
o Taiie oLl 138 aas (Jd e lggle allas o dgay ol ) Gllala ilagll sl
Capad (ol (ygilally dale Aol f olinag " jUritnovit curia " sas Cagyee A0V law
Aaglas 1Y) agley wa¥) ol ml) Ao Galyal ) eladY) 3s lal Caadd ¢l
Apbsl 45 Lyl g aledl 1 (ajidey i ol e L diady Al Al e
Aol "5l i) AaSae A Gkl 13 Byl 8 g sasall aald aaadys oo Liadl)
RRRA

O 50l Jlsal 8 3sm al JEy sl 138 jlail (e (sl aali L oleyu oSO
& Qs e 0 ) Ol oS Ala Fie (O Mo Al sacldll ()6
g aley ¥ ol S 1Y) gl aSa 2ah Al oda 3 asl T gueal) 48 skl ol
Golaadl Lppmall (il deaa oSal Bilae 13y caild) 4y Sludiy G aadll e adyy
siaY) sl ghael 28 Ghl s jlal axid 2V AAE phd 1 8 bl cag) oLy
3l @sna Al 8 dee Ala ) asin) 38 a0l Cus canly <y 3 dadlglls o 9ldl) Caag
ad shaial) ALl 8 Cagpee e Y] gl S 1Y Gllyg (Bl Sa a1 )
¢ ) gl ol A ade e Lo sas VI Ua o J5lu dsgi o gseal)
Ssme da (ol ecisl @y b Al mld) aglee jeg ol aglee a6
sl s YT st Sb a1 sl ade agid) e ol ol b8 G ey
2l oS L LLosas dase Al J3lud 4 ae ! mldl) Al 3 Cagpee e i)

daaly cagial) 408 (BgiSa Uluy o Ahgl ol ale) a¥) s S (@ola alda [a
Loy Lag YFA Ga clamg Lag YAY a VATV Ay aisy)

Ladiial) aladl Gy A5jlhe Ailiad 4ygih du)pd (bl oLl alal ial) o8N cld) Loy i)
U g Ly M o (O daaa auly /3 Caial) GsilEl @l sae " J5Y) adl cali
Yoo ¥ axe (4ilally 484l

daaly ((ggial) 408 (BLgi Ay o Ahbgl ol ale) ia¥) sl S (Gola alda [o
sl B VAN Ga VARV g jaisuy)

Caroline E. Foster, science and the precautionary principle in international

courts and tribunals,p 60
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!Private international law, Cheshire & North's,P 106 (1)

2 In an action before an English court, a party who relies on the rules of a
foreign system of law must plead and prove them, Proof of foreign
law,Published online by Cambridge University, by J . G . Collier, https://www—
cambridge, (last accessed: 25 October 2022 )

Throughout Britain, courts generally depend on the advice of expert evidence
on what foreign law is about a matter. In such a case, the court must apply
English law in the absence of sufficient proof of foreign law, For more details
see this article, Proof of Foreign Law in Private International Law /Foreign
Law Expert, SudiptoSircar,

https://www.lawyered.in/legal, (last accessed: 10 November 2022 )
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foreign law is<threrfore« treated as a question of fact, but it is " a question
of fact of a peculiar kind."'
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Iranian Offshore Engineering and Construction Company V Dean
Investment Holdings SA (2018 ) EWHC 2759 (Comm).
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'Cheshire &North's, ibid, p, 106 (2 ), 181

Rules of foreign law have the status of facts. But they are unusual facts,

because, unlike other facts, they need only be proved to the satisfaction of the

judge, not that of the jury, Proof of foreign law, Published online by

Cambridge University, by J. G. Collier, https://www-cambridge, (last accessed:

28 October 2022 )

S oyl o Llal) dasaall Mg aial) sl @) b AGRe du (JSel) cual) Gaadi [
A oo )t cdlaal L

AR



o bl Aoy AaSladll 0 ) AaSlaall ALl Zealy) Alaje 3 Sl ol ol
Dy alall gl 8 Aalad) oabaadl (e s Y 85 YO salddly adall ) ead) el el
Ol b Gulay Al o 8- sl e gan s ogialadyl el 8 il Ay
7Y @Al il ol eaally aslaiuy) DA e 2a8lS a3ty o plall gl g il
o @l sl AaSadll Guai oY) eld) LY duaye AN 2 axe Al

'l
AaSlaall Aa L) dxalyal) duds 8 agile edall Al alall odgy adally el old axys -
cagileleal aSal Al ShaY) sl (salae calily alilly (halady) (sl Gk axey adally
daaball 4 (Baker J )  Llal) daSaall cuzid oY) Yo salall Gubaiy adally ool e
@laY) ol o ol (Gadain (Y)Y saclall ) 5S5e oaall allial aSladll 43,
O Cinger (ool want il e 058 0l eleal oY @llyy G s
ol dagle coadl (DA (e zomaa <G 2l ey " ald) g SIS s ghalady)

Court will ordinarily apply English law in absence of evidence of relevant
foreign law, unless defendant shows it would be inappropriate to do so, see

this Article on https://hsfnotes.com/litigation, was published in 12 November

2018, (first accessed: 3 November 2022 and last accessed: on 5 August
2023)
oady Lad Aald (bt Galsl) Aigil Gl aion ¥ o3 el Ay ) ) g dl
Anial) gl g @l Ala B oY Cipagl cagle il Lag §Uhag gla) e B Jilua
A b Gkl caalgl o) Apaia 058 L) i o1 13) @hlady) g G L) (b Aadal
b lgia o Leb iy Laa clgag) b B pSal) 1in 33 Aol liad ¥ 4 Telyg ¢ Allad
A B el L Wpds a5y Wl Ala B Gaag) Om paally 48R g Al
The English system which allows parties to decide whether or not foreign law
should apply to their case is based on the frequent equation of jurisdiction
and applicable law, in particular in family law matters. Foreigners who live in
England will therefore either obtain no divorce in this country or a divorce
under English law,27 which often will not be recognized in their country of
origin and can lead to endless trouble in subsequent maintenance,
matrimonial property, custody, bigamy, pension and inheritance disputes,
Establishing Foreign Law in a German Court, Gerhard Dannemann,
https://germanlawarchive—iuscomp-org.,

GERMAN LAW ARCHEIVE, ( last accessed: on 10 April 2023 )
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ICase :lranian Offshore Engineering And Construction Company v Dean
Investment Holdings SA &Ors [2018] EWHC 2759 (Comm) (22 October 2018)
URL.:http://www.bailii.org/ew/cases EWHC/Comm/2018/2759.htmli
Cite as: [2018] EWHC 2759 (Comm), [2019] 1 WLR 82, [2019] WLR 82,
[2018] WLR(D) 654

L)
Court will ordinarily apply English law in absence of evidence of relevant
foreign law, unless defendant shows it would be inappropriate to do so, see

this case on https://hsfnotes.com/litigation, was published in 12 November

2018, (first accessed: 3 November 2022 and last accessed: on 5 August
2023)
0 oyl o Ll daSaal) A4l p ial) ¢ gAY cld) b AR A (JuSsl Cpal) uadi [ ]
Loyl a0 cladey Lag A
Mode of proof of foreign law,see this website ,https://www.lexisnexis.co.uk
Ol e ial) G piAl) gl ) Aalal) Sac AN 38 (i say YT ald all) BLEN) (e AN o1
cgseal) clplal Lagly ale dagy byl @l Leg ool b cldy) A o i il ((galady)
gL Al B bl ualgll il saady Aaldl) gs¥) Aaay) milY Ao A b i Vs
An Official EU Website « ool 5,5¥) alagy) abga ja5) sl
A Tl i)
https://e—justic.europa.eu which country's law applies?, ( last accessed: on
10 November 2022 )
Aappal) DY) BARN LAy Yo YY ale Algd a il o) haad Gn a8 ga LaS guagh 1 Jhyy
Yo¥yale B gl SatY) (e Baaiall ASlaal) oA dey g Y] SATY) (g Baatal) ASleal)

Brexit The general position is that the conflict of laws rules are only applied if
at least one of the parties has argued that they be applied. If this has not been
argued, or if there is no satisfactory evidence of the content of foreign law,
the judge will normally apply English law to the issue. This rule is one relating

to evidence and procedure, and hence is unaffected by the EU Regulations.
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There may be cases where a foreign law issue arises in an internal legal
dispute. The parties to the dispute, however, have a choice whether or not to
introduce the foreign law, as pleading it is entirely voluntary. The judge has
neither the right nor the responsibility to do that ex officio. Through
encouraging litigants to turn a court case into a domestic one effectively, it
renders the conflict of laws 'a voluntary body of law' itself, see this article,
Proof of Foreign Law in Private International Law /Foreign Law Expert,
Sudipto Sircar,

https://www.lawyered.in/legal,, (last accessed: 10 November 2022 )

’Cheshire & North's, ibid, p, 107, the proof of foreign law

3Cheshire & North's,ibid, p, 107

‘A short Explainer on the proof of foreign law, see the article on

https://www.linkedin.com/ pulse/short explainer on the proof of foreign law,

has published in 11/5/2020
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I think it is our duty.. to examine the eviderulce of foreign law WiliCh was

before the justices and to decide for ourselves whether that evidence
justifies the conclusion to which they came®

3BYL mldl) a3l Al ) ol G s el el e Al W
o5 ¢ Lgd Llal) AeSadll A&aL bl of ald a1 o0l Al b splall AV

courts generally depend on the advice of expert evidence on what foreign law
is about a matter. In such a case, the court must apply English law in the
absence of sufficient proof of foreign law, For more details see this article,

Proof of Foreign Law in Private International Law /Foreign Law Expert,

Sudipto Sircar, https://www.Iawyered.in’/legil, (Iast accessed: 10 November
2022)

Cheshire & North's, Private international law, p,108

’Cheshire & North's, Private international law,p, 110,111

Cheshire & North's, ibid,p,106.107

‘Cheshire & North's,ibid,p,107

In an action before an English court, a party who relies on the rules of a
foreign system of law must plead and prove them. Normally, the courts will
not take judicial notice of the rules of foreign law, except that the House of
Lords, which is a court of appeal in civil cases from England, Scotland and
Northern Ireland, will take judicial notice of the laws of all three countries in
hearing appeals from the courts of any one of them, Proof of foreign law,
Published online by Cambridge University, by J . G . Collier, https://www-
cambridge, (last accessed: 25 October 2022 )
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’Private international law, Cheshire & North's, p, 107, in footnote 11

3Cheshire & North's, ibid,p, 107

At common law, a particular rule of foreign law must be proved afresh each

time it is pleaded, because the foreign law may have changed since the

previous occasion on whichit was proved to and accepted by an English

court, Proof of foreign law, Published online by Cambridge University, by J .

G . Collier, https://www-cambridge, (Iast accessed: 25 October 2022 )
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Case :Byers &0rs v The Saudi National Bank [2022] EWCA Civ 43 (27

January 2022)URL:

http://www.bailii.org/ew/cases/[EWCA/Civ/2022/43.html, (last accessed: 2

November2(022

Cite as: [2022] 4 WLR 22, [2022] EWCA Civ 43, [2022] WLR(D) 51
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ICheshire & North's, ibid, p, 108, in footnote 18
’Court will ordinarily apply English law in absence of evidence of relevant
foreign law, unless defendant shows it would be inappropriate to do so, see

this Article on https://hsfnotes.com/litigation, was published in 12 November

2018, (first accessed: 3 November 2022 and last accessed: on 5 August
2023)
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'In India, therefore, foreign law can be proved by expert evidence under S. 45,
or a court can take judicial note of a publication containing foreign law if it is
published under government authority. The court can approve the law as set
out in such publication. It should be noted that when such a publication is
relied upon as evidence of foreign law, then the publication is not the proof
that it incorporates all the law and expert testimony may still be required in
such cases, 41- For more details see this article, Proof of Foreign Law in

Private International Law /Foreign Law Expert, Sudipto Sircar,

https://www.lawyered.in/legal, (Iast accessed: 10 November 2022 )
A short Explainer on the proof of foreign law, see the article on
https://www.linkedin.com/ pulse/short explainer on the proof of foreign law,

has puplished in 11/5/2020

t gl ki)
International law is seen as a matter of fact in most courts around the globe,
including India, and is usually proven by expert evidence,for more details see
this article, Proof of Foreign Law in Private International Law /Foreign Law
Expert, SudiptoSircar ,https://www.lawyered.in/legal, (Iast accessed: 10
November 2022 )
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I'Federal rules of civil procedure, Rule 44.1, 2007 Amendment'//' A party who
intends to raise an issue about a foreign country's law must' give notice by a
pleading or other writing . in determining foreign law, the court may consider
any relevant material or source, including testimony, whether or not submitted
by a party or admissible under the Federal Rules Of Evidence . the court's
determination must be treated as a ruling on a question of law¢, https://www-
law-cornell-edu, ( first accessed : 10 October 2019 & last accessed : 1 May
2023)
OIS ¢ a9 Uloia ial) ¢l jliie) pagaady alal) ¢S ged B Jsad s Sl o3¢
O (sacaa (8 Gy o) Al BB acdll datiy Ly pile i (udalillh cadly Allss A1 o Jalay
Laldl) opalany 2iaY)

2, see article U.S Supreme Court Clarifies Rules Govering Proof Of Foreign

Law, published in KING & SPALDING ..Client Alert published in JUNE 28,
2018, ( first accessed : 10 October 2019 & last accessed : 1 May 2023 )
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uniform state laws in 1962 the section 4.03 of article 1v states that " the

court not the jury« shall determine foreign law" * «

'The supreme court held that federal courts should accord " respectful

consideration " to such interpretation, but aren't bound to defer to them . see

article U.S Supreme Court Clarifies Rules Governing Proof Of Foreign Law,
published in KING & SPALDING ..Client Alert published in JUNE 28, 2018

https://www.law.cornell.edu ) ) ) '

)it Liaall clela¥) s e Rule 38 (a) ) Ly

The new rule parallels Article IV of the Uniform Interstate and International
Procedure Act, approved by the Commissioners on Uniform State Laws in
1962, except that section 4.03 of Article IV states that “[tlhe court, not the

jury” shall determine foreign law, see an article illustrate the Rule 44.1.
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Determining Foreign Law, https://www-law-cornell-edu, ( first accessed : 10

October 2019 & last accessed : 1 May 2023 )
l n

united states courts don't require the expert to be a lawyer or to have
practiced law in the foreign country "
See article published in Journal of Air Law and Commerce entitled " proof of
foreign law and Facts '
Follow this and additional works at : https:// scholar.smu.edu/jalc
’The judge,in following rule 44.1 " isn't bound by the traditional rules of
evidence in deciding that issue . see committee notes to rule 44.1, supra note
11
See Article published in Congressional Research Service in July 9, 2018

: g i)
There is no requirement that the court give formal notice to the parties of its
intention to engage in its own research on an issue of foreign law which has
been raised by them, or of its intention to raise and determine independently
an issue not raised by them,, see an article illustrate the Rule 44.1.

Determining Foreign Law, https://www-law-cornell-edu
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European Judicial Network (in civil and commercial matters),\Which country's
law applies?, see this article on the next link,

https://e-justice.europa.eu/340/EN/which_country s_law_applies,

(last accessed: on 10 November 2022 )

tlay) ki)
In two cases decided on 28 June 2005, one involving available rights and the
second unavailable rights,16 the Cour de cassation ruled that when the judge
has acknowledged that a foreign law is applicable, either because he has
applied ex officio the choice of law rule or a party has pleaded foreign law, he

must establish its content, with the assistance of the parties and through
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(French draft code of private international law of March 2022)
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personal research if necessary. The nature of the rights is irrelevant: the judge
is always in charge of ascertaining the foreign law and the burden of proof
ultimately rests on him. This rule has been reaffirmed on several occasions,

Courts and Comparative Law, Mads Andenas& Duncan Fairgrieve,

https://academic-oup—com
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Private international law has not been codified and is not the subject of
specific legislation. Most of the principles and conflict-of-law rules have been

derived from case law, with the exception of a few to be found in various
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Mandatory Application of Choice of law rules: “
Article 9, para.l¢ of the draft code would establish an obligation for
French courts to apply the applicable law. In other words, choice of law

rules would become mandatory for courts.
Art. 9, para. 1: “L’application du

droitint ernationalementdésignéestimpérative pour le juge.

Codes, and predominantly the Civil Code (Code civil), see this research,
Which country's law applies ? France,

European Judicial Network (in civil and commercial matters),

https://e——justice—europa, ( last accessed: on 10 January 2023 )
The draft code of private international law proposes to reform significantly the
regime of choice of law rules before French courts and includes some

interesting suggestions with respect to proof of foreign law, Foreign Law

under the French Draft PIL Code (updated), Gilles Cuniberti, https://eapil.org,
EAPIL TheEuropean Association of Private International Law, ( last accessed:
on 10 January 2023 )
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3 Foreign Law under the French Draft PIL Code (updated), Gilles Cuniberti,

https://eapil.org, EAPIL The European Association of Private International

Law, ( last accessed: on 10 January 2023 )
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lObligation of the judge to apply conflict of law rules on his own initiative

The procedural status of conflict-of-law rules differs according to whether or
not the law at issue is freely available to the parties, irrespective of the source
of the conflict-of-law rule concerned (national law, European regulation,
international convention.

Where the case refers to subject—-matter in which the laws are fully available to
the parties, essentially with respect to assets (contracts, civil liability, rights in
rem, etc.), the judge is not obliged to apply conflict-of-law rules of his own
motion if none of the parties rely on the application of a foreign law. He
merely has the option to do so, unless the parties reach a procedural
agreement in favour of French law. Consequently, it is for the parties to
request the application of the conflict—of-law rules.

On the other hand, where the case refers to subject—-matter in which the laws
are not freely available to the parties, essentially where assets are not
concerned (personal status), the judge is obliged to apply the conflict-of-law
rules of his own motion, ), see this research, Which country's law applies ?
France European Judicial Network (in civil and commercial matters), https://e—

—justice—europa, ( last accessed: on 10 January 2023 )
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'Article 9, para. 2, provides that the agreement could either be express, or
result from written pleadings which would be “concurring and non equivocal.”
The explanatory report clarifies that, in this context, “non equivocal” would
mean that it should be clear from the pleadings that the parties were aware
that the case was international and that foreign law might apply. If the court is
not satisfied that the parties were so aware, Article 9 para. 4 further provides
that the court should raise the applicability of foreign law and, if necessary,

apply it ex officio, Foreign Law under the French Draft PIL Code (updated),

Gilles Cuniberti, https://eapil.org, EAPIL The European Association of Private
International Law, ( last accessed: on 10 January 2023 )
(el Balal) Gl cplag o 588 4 Salal) Lall Why Pk cVla b gal) 13 GbhY) dlley Loy
CAJEN Lag) AadY e Vo Balal) Lal pa
Article 9, para. 3, provides that such an agreement is valid in divorce
cases if it is express. The rationale for this exception is to ensure compliance
with Article 7 of the Rome lll Regulation.
’Article 14 first establishes the burden of establishing the content of foreign
law lies in principle with courts. It insists, however, that the assistance of the

parties is expected in this respect.
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'Article 14, para. 2, provides that the content of foreign law can be
established by all means, including by opinions produced by the parties or by
way of expertise

Article 14, para. 4, attempts to address the issue by providing that French
courts could organise a confrontation of the experts, or invite the parties to do

so, Foreign Law under the French Draft PIL Code (updated), Gilles Cuniberti,

https://eapil.org, EAPIL The European Association of Private International
Law, (last accessed: on 10 January 2023 )

’Article 14, para. 3, provides that French courts may resort to international
and European judicial cooperation, Foreign Law under the French Draft PIL

Code (updated), Gilles Cuniberti, https://eapil.org, EAPIL The European

Association of Private International Law

VW oa oyl o Ll daSaal) 4855 aial) ¢ o5l il b Ad)a dupd (JaSsll ol Guad /o7
Italy and Germany are the few countries that take the view that the question of
the application of foreign law is a question of law in precisely the same way as
it is in a purely internal case, thereby placing the duty of the courts to find out
the foreign law processes. Though proof of foreign law is a matter of fact, the

effect of that law on the parties ' rights is a matter of law,for more details, see
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this article, Proof of Foreign Law in Private International Law /Foreign Law
Expert, SudiptoSircar, https://www.lawyered.in/legal,
(last accessed: 10 November 2022)

'The establishment of foreign law in German civil proceedings is governed by
§ 293 ZivilprozeBordnung (Code of Civil Procedure, ZPO), which was enacted
in 1877. This provision reads as follows: The law which is in force in another
state, customary law and by-laws require proof only to such extent as they
are unknown to the court. In the establishment of these legal norms, the court
is not limited to the evidence brought forward by the parties; it is empowered
to make use of other sources of knowledge and to order whatever is
necessary for the purpose of such utilization, see this article in GERMAN LAW
ARCHEIVE, Establishing Foreign Law in a German Court, Gerhard
Dannemann, https://germanIawarchive—iuscomp—org.,

GERMAN LAW ARCHEIVE, (last accessed: on 10 April 2023 )

2 A short Explainer on the proof of foreign law, see the article on
https://www.linkedin.com/ pulse/short explainer on the proof of foreign law,
has puplished in 11/5/2020, alsosee,

Cheshire & North's, ibid, p,107, in footnote 7
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" If both parties agree on foreign law to take a certain position, courts may
take this into account when establishing foreign law. This will reduce the
court’s duty to establish the foreign law as it is, but will not relieve the court
entirely from this duty. Most certainly, foreign law cannot be “admitted”. In the
end, parties can therefore bind the court in its reading of foreign law no more
than in its interpretation of German law.

§ 293 ZPO makes it clear that parties are free to bring forward their own

evidence. This includes expert opinions on foreign law, Establishing Foreign

Law in a German Court, Gerhard Dannemann, https://germanlawarchive—

iuscomp-org ,
GERMAN LAW ARCHEIVE, ( last accessed: on 10 April 2023 )
0a il o Llad) dasaal) M)y aial) 0 silE) @) b AR Al (JSel) Gl Guadi [ o
V4
The main difference in the treatment of German and foreign law is therefore
that courts are required to know German law (iuranovit curia), including
German private international law, but are not required to have knowledge of
foreign law, which therefore can be established by hearing evidence,
Establishing Foreign Law in a German Court, Gerhard Dannemann,
https://germanlawarchive—iuscomp-org.,

GERMAN LAW ARCHEIVE, ( last accessed: on 10 April 2023 )
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as regards establishing foreign law, courts are free in their choice of evidence
under § 293 ZPO. Evidence can therefore include information obtained from a
foreign embassy, textbooks, court decisions or expert opinions from other
proceedings, which are regularly collected and published in Germany.1(0
However, as all these methods seem appropriate under English law provided
that parties agree on them, there is less of a difference between the two legal
systems than appears on first sight.
In more serious or complicated cases, German courts will appoint an expert.
The court is free to choose the person of the expert and is bound only by an
agreement of both parties to this effect, § 404 (4) ZPO, Establishing Foreign
Law in a German Court, Gerhard Dannemann, https://germanlawarchive—
iuscomp-org , GERMAN LAW ARCHEIVE, ( last accessed: on 10 April 2023 )
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'In Italy, issues of private international law are governed by Law No 218 of 31
May 1995, which replaced sections 16 to 31 of the general legal provisions
placed at the beginning of the Civil Code (CodiceCivile, European Judicial

Network (in civil and commercial matters )

https://e——justice—europa—eu, (last accessed: on 10 April 2023 )
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Italy and Germany are the few countries that take the view that the question of
the application of foreign law is a question of law in precisely the same way as
it is in a purely internal case, thereby placing the duty of the courts to find out
the foreign law processes. Though proof of foreign law is a matter of fact, the
effect of that law on the parties ' rights is a matter of law,for more details, see
this article, Proof of Foreign Law in Private International Law /Foreign Law

Expert, SudiptoSircar,
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https://www.lawyered.in/legal, (last accessed: 10 November 2022 )
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2T.C..Hartley,pleading and proof of law: the major European systems
compared 45 (2) the international and comparative law quanterly 1996, see
A short Explainer on the proof of foreign law, see the article on
https://www.linkedin.com/ pulse/short explainer on the proof of foreign law,
has puplished in 11/5/2020
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a foreign law expert evidence will be chosen to give the party paying him a
favorable view, rather than a fair, dispassionate account. The judges will likely
be insulted by the 'war of the experts," which will lead them to dismiss the
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disreputable. A possible response to these issues lies in the experts
appointed to the court system. The risk of such an appointment, though, is
that the jury will blindly respond to such an expert's facts, For more details
see this article, Proof of Foreign Law in Private International Law /Foreign
Law Expert, SudiptoSircar, https://www.lawyered.in/legal, (Iast accessed: 10
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Abstract

The basis of the problem of confusion about determining the nature
of foreign law is due to the attempt to sneak away from bearing the
burden of proving the foreign law with its rules and principles that are
difficult to reach, so there are those in jurisprudence who exaggerate in
his opinion and reinforce the status of foreign law and assume the judge’s
knowledge of it, regardless of its difficulty, here he is like someone who
entrusts the judge with impossibility, so there are legal systems that
consider it a law like the national law and impose an obligation on the
judge to search for it and apply it to the lawsuit because he assumes his
knowledge of it¢< and there are other legal system which deal with foreign
law as a fact,

So we dealt with this by explaining through this research, by
clarifying the stance of foreign law on proof, and whether it is a fact or a
law, all of this was clarified by presenting the stance of Egyptian
legislation on the nature of foreign law and then proving it, with
clarifying the laws of some countries that follow the Latin system In
addition to clarifying the laws of some Anglo-American countries, and
proposing new ideas that would facilitate the process of proving foreign
law, in addition to adopting the experiences of some countries in this

regard.



