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Bank Secrecy And Exemption From Accountability Criminal
Charges As A Result Of Notification Of Suspicion Of Money
Laundering Crimes
Akmal youssef elsaeed youssef
Faculty of law-Criminal law

Abstract:

The Algerian legislator, by obliging the banks to send the report
suspicion, tried to give the latter a more positive role in the fight against
money laundering, having considered the principle of banking secrecy as
a central obligation, in order to protect the interests of customers, and a
essential element to maintain trust between customers and banks.

This obliges banks to exercise caution in order, to avoid using the
financial system for money laundering, by reporting suspicious banking
transactions, which prompts the Algerian legislator to determine the
legal immunity of banks, in exempting them from any liability that may
arise from the suspicion report, if it is found to be invalid in good faith,
by protecting the public interest through the declaration of suspicion.
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®% Art. 324-1. "Le blanchiment est le fait de facilliter, par tout moyen, la
justification mensongere de l'origine des biens oudes revenues de 'auteur
d'un crime ou d'un delit ayant procure a celui-ci un profit direct ou indirect.
Constitue egalement un blanchiment le fait d'apporter un concours a une
operation de placement, de dissimulationou de conversion du produit direct
ou indirect d'un crime ou d'un delit".

@) Culioli Marcel,Infraction Infraction générale de blanchiment: généralités,
conditions et constitution, repression, art. 324-1 a 324-9, fasc, 20, no. 37.

®ORIFFAULT jacqueline: LE Blanchiment de capitaux illicites, le
Blanchiment de capitaux en droit compare Revue de science criminelle et
de droit penal compare 1999. p. 234.
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®Yn a decision of December 18, 2019, the criminal division of the Cour de
cassation validated this analysis. The judges emphasized that maneuvers
used by the defendant could be interpreted as an intention to conceal the
origin or beneficiary of the cash discovered. The Court, making an
extensive interpretation of the presumption of Article 324-1-1 of the
Criminal Code, also recalled that it is unnecessary to identify or to
characterize the initial crime or offense that gave rise to the money
laundering operation.
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https://navacelle.law/the-french-supreme-court-confirms-its-position-on-the-

presumption-of-money-laundering/.
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©®)The defendant reproached the Courts not to have identified and
characterized the original offence. It is however well known that the
subsequent offence of money laundering is independent of the original
offence. Indeed, the presumption set up by Article 324-1-1 only requires
establishing a specific operation such as investment, concealment or
conversion.

Hence, according to the Cour de cassation, a mere characterization of the
components of money-laundering is sufficient to establish the offence,
regardless of the absence of constituting facts required for the prosecution
of the original offence]. The provision of Article 324-1-1 thus allows to
limit the investigations and focus on combating money laundering rather
than on the sanction of the original offence.
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®1n the present case, the Court recalls that the defendant must prove
otherwise to reverse the presumption of the illicit origin of the funds. The
burden of such proof therefore lies on the defense and not on the
prosecution. In this matter, the defendant who claimed that the funds had a
lawful origin, produced various outdated documents, related to a real estate
sale. The Court noting inconsistencies in the defendant’s statement,
concluded that “the material conditions of the transaction have no
justification other than to conceal the origin or the beneficial owner of the
sums discovered”.
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https://navacelle.law/the-french-supreme-court-confirms-its-position-on-the-
presumption-of-money-laundering/

©7 An extensive interpretation of the presumption that could be tempered. The
Courts justify the application of this presumption in view of the difficulty
of proving money laundering operations in the context of very complex and
obscure schemes.

https://navacelle.law/the-french-supreme-court-confirms-its-position-on-the-
presumption-of-money-laundering/
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19 Strafer G.R. (1989) Money Laundering: The Crime of the 90's.
American Crime Law Review, 27, P. 193.
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199 yoel M. Androphy, White Collar Crime, West Group, 2009, 22.02, p. 722.

(1% Joel M. Androphy, 22.02, p. 727.

199 Androphy, 22.02, p. 725; Strafer, p. 162.

1% nEengage in a transaction involving criminally-derived property".

19 Schuck (Jason) &. ENTERLACK (Mathew E.): Money laundering,
American criminal law review. (1996), vol.33, p. 886.
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(1% 'alénia 04 de L 562-8 dispose: «Lorsque l'opération a été exécutée comme
il est prévu a l'article L. 562-5 et sauf concertation frauduleuse avec le
propriétaire des sommes ou l'auteur de l'opération, I'organisme financier est
dégagé de toute responsabilité, et aucune poursuite pénale ne peut étre
engagée de ce fait contre ses dirigeants ou ses préposés par application des
articles 222-34 a 222-41, 321-1, 321-2, 321-3 et 324-1 du code pénal ou de
l'article 415 du code des douanes. Les autres personnes visées a l'article L.
562-1 sont également dégagées de toutes responsabilités». Ainsi que
l'alénia 03 de L 562-5 qui dispose: «La déclaration porte sur des opérations
déja exécutées lorsqu'il a été impossible de surseoir a leur exécution. Il en
est de méme lorsqu'il est apparu postérieurement a la réalisation de
l'opération que les sommes paraissaient provenir du trafic de stupéfiants ou
de l'activité d'organisations criminelles».
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