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Summary:

The authority of management to amend the administrative contract is
a basic principle. This authority is a good advantage of management and
is used even if it is not mentioned in the contract. This power applies to
all types of administrative contracts, and although there is no agreement
to determine the legal basis for this power, whatever it is based on; That
is, whether it is legal privileges or public authority, or the idea of the
public interest and the functioning of public facilities, or a combination
of the two authorities, this authority is not absolute and is subject to
judicial oversight. If the amendment causes harm to the person who
contracted with the administration, he has the right to go to court and
demand compensation.

There is almost consensus among jurisprudence that amending the
administrative contract does not include all the terms of the contract, but
only some of them, as the administrative contract includes two types of
conditions: regulatory conditions that may be amended at the will of the
administrative authority only, and contractual conditions that may not
be amended except by agreement of the two parties. As for financial
rights, For the contractor, the right to amendment is not covered by it,
and contractual terms may not be amended except by agreement of both
parties. As for the financial rights of the contractor, they are not covered
by the right of amendment.

The requirements for achieving the principle of good faith in the
field of administrative contracts are different at the stage of signing the
administrative contract than at the stage of its implementation, and there
are some common elements to these requirements, such as transparency
in both stages.

The legislator did well and was correct in his decision when creating
this text, and despite the arguments in favor of contracting through
direct agreement, this may constitute a violation of the principle of
transparency and open wide areas for administrative corruption and
waste of public money, as the contractor colludes with the
administration to benefit from this license that was granted. By law,
new points are created to be contracted without opening competition.
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) Laurent Richer, La fin des contrats, RFDA 2016.p. 294 et s.
— Héléne Hoepffner, La modification des contrats, RFDA 2016. P.280 et s.
@ Etienne Fatome, Les avenants — AJDA 1998.p. 760.

© Philippe Limouzin-Lamothe, Les avenants: observations complémentaires—

AJDA 1998.p. 767.
@ Etienne Fatome, op, cit, p.760.
©® 1. Richer: Droit des contrats administratifs, 9 edition, op, cit, p.445.
© Etienne Fatome, ibid, p.760.
™ Etienne Fatome, ibid, p.761.
® Philippe Limouzin-Lamothe, ibid, p767.
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19 Art, 139.5, Décret n° 2016-360 du 25 mars 2016 relatif aux marchés publics
(NOR: EINM1600207D) (JO, 27 mars 2016).

(Y CJUE, 13 avril 2010<Transparence dans les concessions de services, n°
C-91/08, AJDA, 2010.p. 760.

U2 C.E, avis, 8 juin 2000, n°® 364803, AJDA, 2000. P.758.

) CAA Paris, 17 avr. 2007, Société Koelis, req. n° 06PA02278, Contrats
Marchés publ. juin 2007. Comm. P.194.

— Nil Symchowicz, Philippe Proot, L'avis du 19 avril 2005: d'utiles précisions
sur le contenu et le régime d'exécution des conventions de délégation de
service public— AJDA 2006.p. 1371.
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