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Sale of disputed rights in the Egyptian Civil Code
A comparative study of Islamic jurisprudence

Mahmoud Muhammad Ali Muhammad

Department of Private Law, Faculty of Sharia and Law, Al-Azhar University,
Cairo, Egypt.

Email: abdallahmahmou2d@zhar.edu.eg

Abstract:

The sale of the disputed right is the sale of the claim of the right in kind or
personal, or the sale of legal status, or the sale of litigation, not the money itself, and I
have singled it out in research because there is no independent study on it in the
Egyptian civil law and Islamic jurisprudence, and the dispute that has been raised about
its legitimacy, as some believe that it is the sale of gharar and gambling; The specificity of
exchanging money, nor exchanging for a price equal to the value of the sale, may be
waived the disputed right by barter, or less than its price by way of conciliation, and may
be waived to the clearing or transfer party, and whatever the way in which this
transaction is carried out, it is based on the following elements: the assignee, the assignee,
and the assignee, and the place of waiver, and the return. The closest ideas to that picture
are what Islamic jurists have mentioned in the chapters on reconciliation, when they talk
about the foreigner's reconciliation with the defendant with or without the defendant's
permission. The plaintiff's descent to the foreigner shall be in return for cash or non-
cash. The sale of disputed rights shall not contravene public order; the law prohibits
judges, prosecutors, lawyers, court clerks and bailiffs from purchasing these rights,
whether in their own names or under pseudonyms, if the consideration of the dispute
falls within the jurisdiction of the court in whose district they carry out their business,
otherwise the sale shall be null and void. Jurisprudence establishes that the assignment of
a disputed right to an alien has two legal effects in favour of the assignee, namely
forfeiture or disposal of the claim and restitution. I also believe that the prohibition from
dealing with these rights should be generalized to include every act Purchase or
otherwise, whether the dispute is within the jurisdiction of the court or outside it, with

the need to differentiate between the disposal of the claim and recovery.

Keywords: Disputed rights, Assignment, Sale, Reconciliation, Recovery, Disposal

of the claim.
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- Dalloz: code civil, loi du 15 juin 1976, année 1995/1996.

- Dalloz: code civil, 106 édition successions et libéralités, loi du 23 juin 2006,année 2007.
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Bibliography of the most important references

First: references of Islamic jurisprudence:

1. heritage books:

- Similarities and Analogues: Abdulrahman bin Abi Bakr bin Mohammed Al - Suyuti,
House of scientific books, No. 1, No. 1, 1411 Ah-1990 ad.

- Fairness: Ali bin Suleiman bin Ahmed Al-Mardawi, the House of revival of Arab
heritage-second edition-Dr.T.

- The light of lightning in the light of differences: Ahmed bin Idris al-qarafi, the world of
books.

The magnificent sea: Zain al-Din bin Ibrahim bin Mohammed, known as the son of

Najim al-Masri, 2nd floor of the Islamic Book House, d.T.

- The beginnings of crafts: Abu Bakr Masoud bin Ahmed Al-Kasani, 2nd floor of the
House of scientific books, 1406 Ah/1986 ad.

- Building: Mahmoud bin Ahmed Badreddine Al-Aini, House of scientific books-Beirut-
Lebanon-1st floor 1420 Ah - 2000 AD.

- Statement: Abu al-Hussein Yahya ibn Abi Al-Khair Al-Omrani, Dar Al-Minhaj, 1st
1421 Ah - 2000 AD.

- Crown of the bride: Mohammed bin Mohammed bin Abdul Razzaq al-Husseini, Abu
al-Fayd, nicknamed Murtada, Zubaidi, published: Dar Al-Hidaya.

- Insight of the rulers:: Ibrahim bin Ali bin Muhammad ibn farhun Burhanuddin Al-
yam'ri, library of Al-Azhar colleges, 1st 1406 Ah/ 1986 ad.

- Clarifying the facts: Othman bin Ali al-zilai, Islamic Book House-Second Edition-Dr.T.

The masterpiece of the jurists: Mohammed bin Ahmed bin Abi Ahmed, Abu Bakr

Alaeddin Samarqandi, publishing house of scientific books, Beirut - Lebanon, Vol.2

1414 Ah/ 1994 ad.

- The masterpiece of the needy: Ahmed bin Mohammed bin Ali bin hajralhitmi, the
House of revival of Arab heritage-Dr.I-d.T.

- The bright jewel: Abu Bakr Muhammad Bin Ali al-Haddadi al-Abadi, charity printing

house, 1st 1322 Ah.

Ibn Abidin's entourage: Muhammad Amin Ibn Omar (Ibn Abidin), Dar Al - Fikr -

Beirut-second edition-1412 Ah-1992 ad.

- The camel's entourage: Suleiman Ibn Mansur al-ajili al-Masri (camel), Dar Al-Fikr.

- Hachita kaliobi and Amira: Ahmed Salama kaliobi and Ahmed Al-burlsi Amira, Dar
Al-Fikr-Beirut-Dr.I-1415h-1995g.

- The great Hawi: Abu al-Hassan Ali bin Mohammed bin Habib Al-Mawardi al-Basri,
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Dar Al-Fikr for printing, publishing and distribution-Dr.I-1424 Ah-2003 ad.

- Ammunition: Shihab al-Din Ahmed bin Idris bin Abdul Rahman Al-sanhaji Al-qarafi,
House of scientific books, Vol. 1 1422 Ah/ 2001 ad.

- Indian fatwas: a committee of Indian scholars headed by Nizam al-Din Al-Balkhi, Dar
Al-Fikr, Vol.2, 1310 Ah.

- Fateh al-Qadir: Kamal al-Din bin Abdul Wahid (Ibn al-Hammam), Dar Al-Fikr-Dr.I-
d.T.

- Branches: Mohammed bin Mufleh bin Mohammed al-Maqdisi, the world of books, 14
1405 Ah/1985 ad.

- Rules of judgments in the interests of Anam: Izz al-Din Abdulaziz ibn Abd al-Salam,
Umm Al-Qura publication in Cairo.

- Revealing the mask about the body of persuasion: Mansour Bin Younis al-buhuti, Dar
Al-Bayan library, Vol. 2 1420 Ah - 1999 ad.

- Arabic language: Mohammed bin Makram bin African-Egyptian perspective, 1st floor,
Sadr House, Beirut.

- Al-mabsut: Mohammed bin Ahmed bin Abi Sahl al-sarkhsi, House of knowledge, 1414
Ah/1993 ad.

- Guarantees complex: Ghanem bin Mohammed al-Baghdadi, Islamic Book House-Dr.I-
d.T.

- The arbitrator and the greatest ocean: Abu al-Hassan Ali Bin Ismail bin Sayyidah Al-
Mursi, known as the son of his master, House of scientific books, 1st 1421Ah/2000AD.

- Mukhtar al-Sahah: Zain al-Din Abu Abdullah Muhammad ibn Abi Bakr ibn Abd al -
Qadir Al - Hanafi Al-Razi, publishing the Modern Library-the Model House, Beirut-
Sidon, T.5 1420 Ah / 1999 ad.

- The first demands of Al-Noha: Mustafa bin Saad bin Abdah Al-rahibani, Islamic
Bureau, i2 1415 Ah-1994 ad.

- Dictionary of the language of Jurists: Muhammad Rawas qalaji-Hamid Sadiq qunaibi,
published by: Dar Al-nafais for printing, publishing and distribution, Vol.2 1408 Ah -
1988 ad.

- Appointed referees: Alaeddin Ali bin Khalil al-Traboulsi, Dar Al-Fikr-Dr. I-d.T.

- Singer: Muwaffaq al-Din Abdullah bin Ahmed Ibn Qudamah, Cairo library 1388 Ah /
1968 ad.

- Talents of the Galilee: Mohammed bin Mohammed bin Abdul Rahman al-Hatab, Dar
Al-Fikr, Vol. 3, 1412 Ah/ 1992 ad.

- Al-Raya monument: Jamal al-Din Abdullah Bin Yusuf al-zilai, Dar Al-Hadith, 1st
1415Ah- 1995 ad.
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- The end of the needy: Mohammed bin Shihab al-Din Al-Ramli, House of thought 1404
Ah/1984.

2-books of contemporaries:

- Riad Mansour al-Khulaifi: innovation in the Figh rules of financial transactions and
their contemporary applications, Imam Al-dhahabi publishing and distribution
library, Issue 1 1441 Ah/ 2020 ad .

- Sayyid Abdullah Ali Hussein: legislative comparisons between civil positive laws and
Islamic legislation, a comparison between the jurisprudence of French law and the
doctrine of Imam Malik bin Anas, may God be pleased with him, Dar es Salaam for
printing, publishing, distribution and translation, Vol.1 1421 Ah / 2001 ad.

- Abdul Razzaq Al-Sanhouri: sources of truth in Islamic jurisprudence, a comparative
study of Western jurisprudence, 1st floor of the House of revival of Arab heritage,
Beirut-Lebanon.

Abdullah bin al-Sheikh Al-Mahfouz bin Bayh: the purposes of transactions and

observatories of realities, Al-Mutawa Center in the United Arab Emirates, issue 5,
2018 .
- Ezz al-Din bin zugaiba: the purposes of Sharia for financial transactions, Juma Al-Majid
Center for Culture and heritage in the United Arab Emirates, No. 1 1422 Ah/2001 ad.
- Ali Ahmed Al-Salous: jurisprudence of sale, authentication and contemporary
application, a study in Islamic jurisprudence compared to the law, Qatar House of
culture, Dar Al-Quran library, Vol.6 1429 Ah/ 2008 ad.
Muhammad Taqi al-Othmani: the sale of abstract rights Journal of the Islamic Figh

complex issue (5) Part (3).
- Wahba Al-zahili: sale of trade name and license, Journal of the Islamic Figh Academy
No. 5 Part 3.

Second: legal references:

1-Arabic legal references:

- Ibrahim Al-Khalili, mediator in explaining the civil law, the contract of sale, Dar Al-
Nahda Al-Arabiya. In 1986.

- Ahmed Al-Saeed Al-zaghurd: the brief in the contract of sale in the Kuwaiti civil law.

- Ahmed Naguib Al-Hilali, Hamid Zaki: explanation of the civil law, contracts of sale,
transfer and barter, in the old and New codification, new vulgarity press, 1954.

- Ismail Ghanem: memoirs in the evening contracts, the contract of sale, the Printing
House of the Arab book in Egypt, the publication of the Wahba library 1958.

- Anwar Sultan, explanation of the terms of sale, University House, 1986.
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- Anwar Talba: the contract of sale in the light of the court of Cassation, addressing all
disputes arising from the contract of sale and resolved by the court of Cassation, in
1990.

- Tawfik Hassan Farag: the brief in the contract of sale, the legal library of the University
House, Egypt, 1988.

- Gamal El-Din al-atefy: the Egyptian civil legislation promulgated by Law No. 131 of
1948, commenting on its texts with their legislative origins, explanatory notes and
parliamentary debates, with reference to what corresponds to the new texts of the old
law and foreign laws.

- Hamid Abu Taleb: lectures on the law of pleadings compared to Islamic jurisprudence,
2019.

- Khamis Khader: large civil contracts, sale, insurance and rent, Dar Al-Nahda Al-
Arabiya Al-Arabiya, Vol. 1, 1979.

- Zuhdi was: Contract of sale, publications of the modern library-Sidon-Beirut.

- Suleiman Mark, who is proficient in explaining the civil law in the named contracts, the
contract of sale and the contract of sponsorship, the House of legal books, Nashat
Egypt, Lebanon. 5th edition 1998.

- Samir Abdel Sayed tanago: the contract of sale, explaining the provisions of the contract
of sale in the light of the opinions of Jurists and judicial rulings, especially the
Egyptian court of Cassation, published by Al-Wafa legal library in Alexandria, Vol.1,
20009.

- Sharif Ahmed Al-Tabakh: the modern judicial encyclopedia in civil cases-the claim of
innocence in the light of justice and jurisprudence, Part IV, Bahr al-Uloom library,
2012.

- Abdul Razzaq Ahmed Al-Sanhouri, mediator in explaining the civil law Part IV,
contracts that fall on property, volume I, sale and barter, House of Arab heritage
neighborhoods, Beirut, Lebanon.

- Abdel Nasser Tawfik Al-Attar, explanation of the provisions of the sale, an explanation
of the provisions of the Egyptian civil code, with reference to the Civil Transactions
Law, the most important provisions of Islamic jurisprudence and the latest Cassation
provisions.

- Mohammed Azmi Al-Bakri: the sale of third-party property and the sale of disputed
rights, Mahmoud publishing house, Vol. 1, 2016.

- Mohammed Azmi Al-Bakri: Encyclopedia of jurisprudence, judiciary and legislation in
the new civil code, Mahmoud publishing house and distribution.

- Mohammed ali imam, Suleiman mark: the contract of sale in the new civil rationing,
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Nahdet Misr Press, al-fajala, 1955.

- Mansour Mustafa Mansour, explanation of the terms of sale, university publications
Bureau. I5, 1991.

- Nabil Ibrahim Saad: the contracts called the first part of the contract of sale, Arab
renaissance House, Vol. 1, 1997.

2-judicial journals and collections.

- Judicial Journal No. 02 of 1994, Supreme Court Documents section.

- Law Journal No. 26, 1926, Egypt.

- The set of Cassation judgments in 25 years.

- The set of legal rules decided by the Egyptian court of Cassation, from its first
establishment in 1931 until December 31, 1955, the General Assembly, the civil house,
the first part( a-U), the presses of MKR & sons in Cairo.

- Omar collection of legal rules decided by the Egyptian court of Cassation No. 02, No.
109 of 1938, General Assembly, press MKR & sons .

- Omar collection of legal rules decided by the Egyptian court of Cassation No. 04, No.
129 of 1946, General Assembly, press MKR & sons .

3-foreign laws:
- Dalloz : code civil, loi du 15 juin 1976, année 1995/1996.

- Dalloz : code civil, 106 édition successions et libéralités, loi du 23 juin 2006,année 2007.
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